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Appeal Decisions 
Inquiry opened on 11 October 2011 
Site visits made on 11 and 14 October 2011 

by D E Morden  MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 9 December 2011 

 
Land at Carousel Park, Basingstoke Road, Micheldever, Hants, SO21 3BW 
Appeal A: APP/L1765/C/10/2138144  (Plot 1) 
Appeal B: APP/L1765/C/10/2138149  (Plot 2) 
Appeal C: APP/L1765/C/10/2138150  (Plot 3) 
Appeal D: APP/L1765/C/10/2138152  (Plot 7) 
Appeal E: APP/L1765/C/10/2138153  (Plot 8) 
Appeal F: APP/L1765/C/10/2138155  (Plot 9) 
Summary of Decisions: The appeals are allowed and the Notices all as 
corrected and varied are quashed as set out in the Formal Decisions at 
paragraphs 29 - 34 below. 
 
Appeal G: APP/L1765/A/11/2148378 
Land forming Plots 1-3 and Plots 7-9 Carousel Park, Basingstoke Road, 
Micheldever, Hants, SO21 3BW 
Decision: I take no further action on this appeal. 

Application for costs 

1. At the Inquiry an application for costs was made by the appellants against 
Winchester City Council. This application is the subject of a separate Decision. 

Procedural/Preliminary matters 

2. There was considerable discussion at the start of the inquiry (and one or two 
long adjournments) to clarify a number of matters in the enforcement notices 
and the appellants’ exact grounds of appeal.  During the discussions a number 
of concessions were made by both parties and various grounds of appeal were 
withdrawn and certain requirements in the Notices deleted.  A number of 
agreements were reached and I deal with these in detail below. 

3. Looking firstly at the Notices themselves, the parties agreed that there had 
been a sale of some land and what was shown as Plots 1 and 2 on the Notice 
Plans was no longer correct.  A strip of land shown as being part of Plot 1 had 
been sold to Plot 2 (reflected by the plot boundaries shown on the application 
the subject of the S78 appeal) and it was agreed that I should correct the 
Notice Plans to reflect this change in ownership, particularly as that strip of 
land, now in Plot 2, contained a building/structure. 

4. Turning to the allegations (all six were identical), it was agreed that all should 
include ‘the erection of buildings/structures on the land’.  Some Notices had 
included a requirement to remove various buildings/structures but none 
showed all the buildings/structures on the various plots and not all the Notices 
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required their removal.  Whilst this was widening the scope of the Notices it 
was agreed by both parties as they were keen to sort out matters at this 
inquiry rather than possibly having to go through any part of the process again. 

5. There was also agreement that a lot of the buildings/structures could remain 
either because it was accepted that they were immune from enforcement 
action or because the Council agreed not to require their removal.  I will vary 
the requirements as well as correcting all the Notices to reflect the agreements 
reached and identify the buildings that the Council still wanted the appellants 
to remove. 

6. The Notices for Plots 1, 2, 7, 8 and 9 had included a requirement to remove 
areas of hard standing.  I suggested that all the Notices should include the 
laying of areas of hard standing in the allegation but following discussions after 
the first site visit it was agreed to delete any reference to a hard standing in 
any of the Notices.  Much had been approved in the original planning 
permission and whilst some had been laid without permission within the four 
years preceding the issue of the notices, the Council agreed (as with some of 
the buildings/structures) to take no further action on that.  Again, I will 
correct/vary the Notices as necessary to reflect the agreements reached. 

7. There was discussion concerning the various walls and fences that had been 
erected on the plots and agreement was reached regarding some of those.  The 
Notices will be varied to set out only those that the Council wish to see 
removed (basically some internal dividing walls/fences on plots 1, 7, 8 and 9).  
The Council also stated that it was content to delete the requirement (which 
was in all the Notices) to remove ‘any other domestic and business items and 
equipment unrelated to the occupation of the site by travelling show people 
and their dependents.’  I will also make that variation to the Notices. 

8. In showing the additional up to date information (referred to in the paragraphs 
above) on the corrected plans there will be some caravans/mobile homes 
marked that were not there when the Notices were issued and there will be 
others that were shown that have since been moved off the land.  Other than 
on Plot 8 (where the caravan that was there has been replaced by a structure 
that the Council wishes to see removed) I will show all the caravans/mobile 
homes that I found and all those that were there on the date the Notices were 
issued.  I will vary the requirements so that they require all caravans/mobile 
homes to be removed not just those marked in a particular way on the plans.  

9. One further matter concerns the use of the word ‘permanently’ in all of the 
requirements.  Its inclusion is superfluous and I shall vary the requirements to 
delete it.  Should any of the requirements of a confirmed Notice not be 
complied with at any time in the future, the Council can take immediate action 
by prosecution; the word ‘permanently’ is not necessary. 

10. On the basis of the discussions and the subsequent agreements reached by the 
parties the appellants withdrew in their entirety all the appeals on grounds (c) 
and (d).  They continued to seek planning permission through the ground (a) 
appeals for the remaining buildings/structures and walls/fences that the 
Council wished to see removed.  In my view there will be no injustice caused to 
any party if I determine the appeals on this basis.  Corrected plans are 
attached to the decision to show the correct boundaries to Plots 1 and 2 and to 
identify all fences, walls, structures and buildings on the plots with those that 
the Council wish to see removed clearly marked by hatching and/or notation. 
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11. Evidence on factual matters at the Inquiry was taken on oath. 

The appeals on Ground (b) – Appeals A - E 

12. The appellants submitted two separate arguments on this ground; firstly, that 
the planning permission should be interpreted as being simply ‘use as a 
residential caravan site’ and not restricted to just travelling show people and 
secondly, that the occupants, in any event, were travelling show people so 
even if the permission restricted who could occupy the site, the existing 
occupants came within that restriction.  If either argument was successful, 
there had been no breach of planning control, so the appeals should succeed 
and the Notices should be quashed. 

The 2003 planning permission 

13. Dealing with the appellants claim regarding the planning permission, it was 
granted in 2003 (on an application made in 2002).  On the application forms 
the proposal was described as ‘Change of use of land to travelling show 
people’s use’.  Planning permission was granted (subject to 15 conditions and 
following the completion of a s.106 agreement) on 2 October 2003 with the 
same description of the development in the decision notice heading.  Whilst 
there were conditions restricting the number of residential caravans that could 
be sited on the pitches to three, the number of pitches on the site to nine and 
the number of people to 50 at any one time, none of the conditions attached to 
the planning permission restricted the occupation of the development to 
travelling show people.   

14. There was no dispute that the permission had been implemented and, so far as 
could be determined from the available records, conditions that required 
various matters to be agreed had been submitted and implemented.  There 
was no submission, therefore, that what had taken place was development 
without any planning permission. 

15. There have been a number of Court judgements which over the years have set 
out the principles to be followed in seeking to construe the scope of a planning 
permission and no submissions were made suggesting any alternative views on 
the general points set out for example in R v Ashford BC Ex parte Shepway DC 
[1999] PLCR and I’m Your Man v SSE [1999] PLCR 109 (a case upon which the 
appellants placed great emphasis and dealt with one particular aspect which I 
shall come on to after the more general principles). 

16. In Ashford which itself referred to two earlier decisions (Slough BC v SSE 
[1995] JPL 1128 and Miller-Mead v MOHLG [1963] 2 QB 196) the Court re-
stated that the general rule is that, in construing a planning permission which 
is clear, unambiguous and valid on its face, regard may only be had to the 
planning permission itself, including the conditions and the express reasons 
given for imposing those conditions.  The rule excludes the planning application 
and other extrinsic evidence unless the planning permission incorporates it by 
reference (the reason being that the public should be able to rely on a 
document which is plain on its face and without having to consider whether 
there is any discrepancy between the permission and the application). 

17. It went on further to state that there was no magic formula on incorporation; 
some words sufficient to inform a reasonable reader that an application forms 
part of the permission are needed such as ‘in accordance with the plans and 
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application’ or ‘on the terms of the application’ and in either case those words 
appearing in the operative part of the permission dealing with the development 
and the terms in which the permission is granted.  In these appeals there was 
no dispute that what was permitted was the ‘Change of use of agricultural land 
to travelling show people’s site’ in accordance with the terms of the application 
and plans submitted on 18 April 2002 as amended by the plans submitted on 6 
January 2003. 

18. Two issues therefore arise concerning the 2003 planning permission.  Firstly, 
does the Court’s decision in I’m Your Man mean, as claimed by the appellant, 
that the planning permission is actually unrestricted and not limited to 
occupation only by travelling show people.  Secondly, notwithstanding any 
conclusion that might be reached on the first issue, does the s.106 agreement 
affect that and in particular, as claimed by the Council, does it actually form a 
legitimate part of the 2003 planning permission (and thereby still restrict the 
occupancy of the site). 

19. The appellant submitted that the decision of the High Court in I’m Your Man 
was quite explicit and apposite with the facts of these appeals.  In that case 
the Court decided that a local planning authority in granting a planning 
permission had no power to impose a limitation on that permission other than 
through the imposition of a planning condition.  If the Council had wished to 
limit the use of the land to travelling show people it should have included a 
condition to say so; it cannot rely on the description of the development in the 
decision notice to do that. 

20. The Council in its written Rebuttal Statement (submitted sometime before the 
opening of the inquiry) acknowledged that I’m Your Man had decided that the 
description set out in any planning permission did not in itself restrict the use 
of any site or building.  In closing submissions the Council made an additional 
and different point regarding I’m Your Man and also other points regarding the 
s.106 agreement (an agreement that it acknowledged in any event was 
seriously flawed and almost unenforceable due to it being virtually impossible 
for any individual to satisfy all the restrictions).     

21. The Council submitted that the I’m Your Man decision referred to a temporary 
planning permission not a planning use itself (and it therefore related to a time 
limitation which was a limitation that could only be imposed by a planning 
condition).  In that case the character of the use would not alter whether it was 
something which had temporary permission or had permanent permission. 

22. The Council submitted that in the appeal cases that was not the situation at all.  
Here, the land had a specific use and the description of the development in the 
decision not only described the lawful occupation of the site by travelling show 
people but also the nature and type of the various component activities which 
could be lawfully carried on from the site with such a permission. 

23. I acknowledge that it is a matter of law but in my view, I’m Your Man decided a 
point of principle concerning limitations on planning permissions; it was not 
concerned with the detail of what type of limitation was being debated.  In 
these circumstances I conclude that it is clear that the 2003 planning 
permission is not limited as there is no condition attached to it that restricts 
occupancy and the legal agreement, which does contain a restriction, was not 
incorporated into the permission. 
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24. Turning to the s.106 agreement, whilst I acknowledge that the Council’s 
submissions on this also concern a matter of law, I do not agree with its claim 
on the point made (the relevance of the s.106).  The s.106 agreement was a 
pre-requisite that needed to be agreed and in place before a planning 
permission was granted.  It imposed restrictions on the occupants of the land, 
which can be enforced by appropriate injunctive proceedings and runs in 
parallel with the planning permission.  It might have been incorporated into the 
planning permission for example, by a condition that stated occupation of the 
site was limited to those individuals set out in the legal agreement but no such 
condition was imposed.   

25. It is a legal and technically enforceable contract (although not through planning 
legislation relating to enforcement) but it is not in my view a legitimate part of 
the planning permission.  As the appellant submitted, and the Council 
accepted, contravening the s.106 agreement is a matter that can only be 
pursued through the courts.  I conclude, therefore, that the agreement does 
not form part of the planning permission itself and its restrictions, therefore, 
have no bearing on a proper interpretation of the planning permission. 

26. Taking all these factors into consideration I conclude that the 2003 permission, 
in line with the decision in I’m Your Man, is for the use of the land as a 
residential caravan site with no restrictions on who may occupy the site.  In 
those circumstances the appeals succeed on ground (b) and the notices as 
corrected and varied will be quashed. 

27. The second point submitted in respect of ground (b) and the appeals on 
grounds (a), (c), (d), (f) and (g) do not fall to be considered.  Additionally, the 
s78 appeal as submitted is for the use of the land as a travelling showman’s’ 
site.  Bearing in mind my decision on the s174 appeals, no permission is 
needed to use the land as a travelling showman’s’ site as to do so would not 
involve development; no planning permission is, therefore, required for such 
use.  In those circumstances I take no further action on the s78 appeal. 

28. There is still a legal agreement that technically can be enforced through the 
courts if the Council considers that anyone is occupying the site in 
contravention of the restrictions contained within it.  I acknowledge that the 
appellants wished me to determine whether they were travelling show people 
or gypsies/travellers (by definition in the relevant Circulars the two are 
mutually exclusive in planning land use terms) or indeed neither of those.  In 
my view it would only be appropriate for me to do that if it were a necessary 
part of my determination of any of these appeals.  That is not the case and in 
those circumstances I do not consider it would be appropriate for me to 
comment on a matter which the courts might have to determine at some point 
in the future.  

Formal Decisions 

Appeal A: APP/L1765/C/10/2138144 (Plot 1) 

29. I direct that the enforcement notice be corrected as follows: 
i) by substituting Plan A annexed to this decision for the plan attached to the 

notice;  

ii) by deleting the words ‘the attached plan’ in section 2 and substituting 
therefor the words ‘Plan A attached to the appeal decision’; 
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