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INTRODUCTION

1.1 Atlas Planning Group Ltd have been instructed by Mr & Mrs Mant (the Appellants) to provide a
Statement of Case to accompany an appeal submission, following Winchester City District Council’s

decision to issue an enforcement notice (18/00144/WKS) on 22 July 2019.

1.2 The breach of planning control as stated on the Enforcement Notice is:

“Without planning permission, the erection of a dormer extension to the rear elevation.”

1.3 This appeal is made under section 174(c) of the Town and Country Planning Act 1990, as the matters

stated within the enforcement notice do not constitute a breach of planning control.

RELEVANT PLANNING HISTORY

1.4 The following planning history provides context in relation to the development of the dormer window at

the appeal site and is relevant to the determination of the current appeal.

18/00144/WKS — 17 SYCAMORE DRIVE, WINCHESTER, SO23 7NW

1.5 In May 2018, an enforcement investigation was opened into the construction of a dormer window at 17
Sycamore Drive — a property which was constructed following the grant of permission for application

76/00076/0LD. Construction of the dormer had taken place from April to May 2018.

1.6 Although the appellants believed their permitted development rights had not been removed, the letter
received from the LPA stated that rights which allowed for the erection of “structures or buildings” had
been withdrawn, and following that Officers confirmed that they believe this restriction is imposed by

condition 4 of 76/00076/0LD.

1.7 The enforcement investigation is considered to be based on a false premise, namely that the condition
removes permitted development rights for development other than the erection/alteration of boundary

treatments.

1.8 In 2018, an application seeking householder planning permission for the dormer was sought
(18/01683/HOU). This application was refused and the appeal to the Planning Inspectorate was also
dismissed. However, both decisions were made in regard to whether the dormer was acceptable in

planning terms. At no point was it considered (by the appellants, the LPA or the Inspector) if condition 4



of 76/00076/0LD actually removes permitted development rights which would allow for the creation of

dormers.

1.9 It was agreed that further enforcement action would been suspended, whilst an application was
submitted to the Council to try and regularise the development. An application (19/01375/FUL) was
originally submitted in June 2019, but a letter was received on 23™ July stating that the Council were
exercising its discretionary powers to decline to determine the application. The Enforcement Notice,
subject of this appeal was issued on 22" July, seemingly after the Enforcement team had been notified

that the Planning team no longer intended to determine application 19/01375/FUL.
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Figure 1 - Dormer Window at 17 Sycamore Drive

1.10 However, since the issue of the Enforcement Notice, the Council (upon advice from their legal team)
have withdrawn their declination to determine application 19/01375/FUL and the application is ‘live’ at
the time of the present submission (August 2019). The application seeks to either delete condition 4 of
76/00076/0LD or vary it to make it clear that the condition refers only to permitted development rights

which allow for the erection of boundary treatments.

1.11 Should application 19/01375/FUL be allowed and the condition be deleted or modified, there would be
no grounds on which to advance further enforcement action as the property would benefit from

permitted development rights which would allow for the creation of the dormer.
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1.12 However, at the present time the Council have not withdrawn sought to withdraw the Enforcement

Notice, so this appeal has been lodged.

GROUNDS OF THE APPEAL

2.1 The current appeal is made under section 174(c) of the Town and Country Planning Act, as the appellants
contend that the matters stated within the Enforcement Notice do not constitute a breach of planning

control.

WHAT EFFECT DOES THE CONDITION HAVE?

2.2 The appellants contend that there has been no breach of planning control, as the Council are incorrect in
the assertion that condition 4 of planning permission 76/00076/0LD removes permitted development
rights for dormers. It is important to note that in considering application 18/01683/HOU neither the LPA
nor the Planning Inspector considered whether the dormer needed explicit consent (it was assumed that

it did), simply whether it was acceptable in planning terms.

2.3 Condition 4 of the planning permission which granted consent for the housing development within

which 17 Sycamore Drive lies reads:

“Notwithstanding the provisions of the Town and Country Planning General Development Order 1973,
no building walls or fences of any kind shall be erected without the consent of the Local Planning

Authority”

2.4 In the recent legal judgements of Trump International Golf Club Scotland Ltd v The Scottish Ministers
[2015] (Appendix A) and Dunnett Investments Ltd v Secretary of State for Communities and Local
Government [2016] (Appendix B) the High Court has considered how planning conditions should be

interpreted.

2.5 In Trump v Scottish Ministers, the court held:

“When the court is concerned with the interpretation of words in a condition in a public document
[...] it asks itself what a reasonable reader would understand the words to mean when reading the
condition in the context of the other conditions and of the consent as a whole. This is an objective

exercise in which the court will have regard to the natural and ordinary meaning of the relevant
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2.7

2.8

2.9

2.10
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words, the overall purpose of the consent, any other conditions which cast light on the purpose of the

relevant words, and common sense.”

In the latter of the two judgements, the court relayed 8 key rules to be applied when interpreting
planning conditions. One of these rules is that conditions should be construed in a common sense way,

as a reasonable reader would.

Upon review of the planning condition, a ‘reasonable reader’ would read the words “walls or fences”
together and link the two through their obvious shared context of boundary treatments. It would make
little sense for the condition to be construed using the word ‘walls’ in a more general sense, as the effect
of this interpretation would have a far greater reach than could possibly have been intended. Indeed,
this would prevent the operation of permitted development rights for virtually all home extensions, as
well as outbuildings such as garden sheds, dormer roofs, etc. If permitted development rights for such
building operations had been intended to be excluded then there is no apparent justification for the lack
of specific reference to roofs, windows or doors, or more generally to the enlargement or improvement

of dwellings.

At the time the condition was originally imposed, The Town and Country Planning General Development
Order 1973 was the relevant statutory instrument which granted permitted development rights for
householders. The only place within the 1973 Order where permitted development rights explicitly
granted permission for the erection of “walls” and “fences” is Schedule 1, Class II, Part 1 which allowed
for the erection of “means of enclosure”. Within Class | of the 1973 Order, which allowed for
development within the curtilage of a dwellinghouse, permitted development rights which allowed for
the enlargement of dwellings are outlined but no specific reference to “walls” is included. This use of
language is sensible and creates a clear distinction between the rights which granted consent for

boundary treatments and those which allowed for the alteration of existing dwellings.

The given reason for the condition’s imposition offers no support to the Council’s position. This reason
was “to ensure the satisfactory appearance of the development as a whole”, which is far too vague to

support the Council’s claim.

When construed in the context of the above judgements, in a common sense way, it is clear that the
condition refers only to boundary treatments, specifically walls and fences. Although poorly worded,
there is no reason to suggest that in attaching the condition the Council were seeking to remove

permitted development rights for anything other than boundary treatments.



2.11 The appellants therefore contend that condition 4 of planning permission 76/00076/0LD does not
remove permitted development rights for dormers and so if the dormer window falls within the allowed

limits under Schedule 2, Part 1, Class B of the GPDO then there has been no breach of planning control.

IS THE DORMER PERMITTED DEVELOPMENT?

2.12 Schedule 2, Part 1, Class B or the GPDO 2015 (as amended) states:

General Permitted Development Order 2015 (as amended)

Comment

B.1 Development is not permitted by Class B if—

(a)permission to use the dwellinghouse as a dwellinghouse has
been granted only by virtue of Class M, N, P or Q of Part 3 of this

Schedule (changes of use);

Permission for the dwellinghouse

was granted under planning

permission 76/00076/0LD.

(b)any part of the dwellinghouse would, as a result of the works,

exceed the height of the highest part of the existing roof;

No part of the dwellinghouse
exceeds the height of the highest

part of the existing roof.

(c)any part of the dwellinghouse would, as a result of the works,
extend beyond the plane of any existing roof slope which forms

the principal elevation of the dwellinghouse and fronts a

No part of the dwellinghouse, as
a result of the works, extend

beyond the plane of a roof slope

highway; which  forms the principal
elevation.
(d)the cubic content of the resulting roof space would exceed | The cubic content of the

the cubic content of the original roof space by more than—
()40 cubic metres in the case of a terrace house, or

(ii)50 cubic metres in any other case;

resulting roof is under 40 cubic

metres.

(e)it would consist of or include—

(i)the construction or provision of a verandah, balcony or

No verandah, balcony, raised

platform, chimney, flue or soil

raised platform, or and vent pipe has been
(ii)the installation, alteration or replacement of a | constructed.
chimney, flue or soil and vent pipe; or

(f)the dwellinghouse is on article 2(3) land. The dwellinghouse is not on

article 2(3) land.
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B.2 Development is permitted by Class B subject to the following

conditions—

(a)the materials used in any exterior work must be of a similar
appearance to those used in the construction of the exterior of

the existing dwellinghouse;

The materials are of a similar
appearance to those found on
the existing  dwellinghouse.
Indeed the Case Officer of
application 18/01683/HOU

stated in her report:

“The materials used in the
construction of the dormer are
considered to be appropriate to
the host dwelling with the
vertical hanging tiles matching

the existing.”

(b)the enlargement must be constructed so that—

(i)other than in the case of a hip-to-gable enlargement or
an enlargement which joins the original roof to the roof

of a rear or side extension—

(aa)the eaves of the original roof are maintained

or reinstated; and

(bb)the edge of the enlargement closest to the
eaves of the original roof is, so far as practicable,
not less than 0.2 metres from the eaves,
measured along the roof slope from the outside

edge of the eaves; and

(ii)other than in the case of an enlargement which joins
the original roof to the roof of a rear or side extension,
no part of the enlargement extends beyond the outside
face of any external wall of the original dwellinghouse;

and

The eaves of the original roof
have been maintained and the
edge of the enlargement closest
to the eaves of the original roof
is not less than 0.2 metres from

the eaves.

No part of the enlargement
extends beyond the outside face
of any external wall of the

original dwellinghouse

(c)any window inserted on a wall or roof slope forming a side

No windows have been inserted
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elevation of the dwellinghouse must be—

(i)obscure-glazed, and

(ii)non-opening unless the parts of the window which

can be opened are more than 1.7 metres above the floor

of the room in which the window is installed.

on a wall or roof slope which
forms a side elevation to the

dwellinghouse.

2.13 Accordingly, the dormer is permitted development.

CONCLUSIONS

3.1 This Statement of Case outlines the Appellants’ grounds of appeal against Winchester City Council’s

decision to issue an Enforcement Notice (18/00144/WKS) at 17 Sycamore Drive.

3.2 The LPA allege that permitted development rights which would allow for the creation of a dormer have

been removed by condition 4 of planning permission 76/00076/0LD, however, the appellants’ contend

that this condition does not remove these permitted development rights.

3.3 The dormer as constructed is fully accordant with Schedule 2, Part 1, Class B of the GPDO and as such, is

considered to be permitted development. Accordingly, there has been no breach of planning control.

3.4 We therefore dispute the Enforcement Notice and respectfully request that the Inspector allows this

appeal.
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LORD HODGE: (with whom Lord Neuberger, Lord Mance, Lord Reed and
Lord Carnwath agree)

1. Trump International Golf Club Scotland Limited (“TIGC”) has developed a
golf club and resort at Menie Estate and Menie Links, Balmedie, Aberdeenshire. In
2011 Aberdeen Offshore Wind Farm Limited (“AOWFL”) applied for consent
under section 36 of the Electricity Act 1989 (“the 1989 Act”) to construct and
operate the European Offshore Wind Deployment Centre in Aberdeen Bay, off the
coast of Blackdog, Aberdeenshire. The application concerned the construction of
up to 11 wind turbines, which might be of different sizes, with a maximum power
generation of 100MW. The proposed windfarm, if constructed, would be located
about 3.5 kilometres from the golf resort and would be seen by people using the
resort. TIGC, concerned that the proposed windfarm development would
materially diminish the amenity of the golf resort, opposed the application. On 26
March 2013 the Scottish Ministers granted consent for the development and
operation of the windfarm subject to conditions. TIGC has challenged that decision
on various grounds in the courts in Scotland without success. Two grounds of
challenge remain in this appeal.

2. The two grounds on which TIGC now seeks to have the consent quashed
are:

(i)  because the Scottish Ministers had no power under the 1989 Act to
grant consent to the windfarm application as only a licence holder or an
exempt person may apply for and be granted a construction consent under
section 36 of that Act; and

(i)  because condition 14 of the consent (which requires the submission
and approval of a design statement) is void for uncertainty.

I shall refer to the first ground as “the section 36 challenge” and the second ground
as “the condition 14 challenge”.

The section 36 challenge

3. The section 36 challenge raises a question of statutory construction. In
essence, TIGC relies on the wording of paragraph 3 of Schedule 9 to the 1989 Act
in support of its contention that only the holder of a licence to generate, transmit,
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or supply electricity, which is granted under section 6 of the 1989 Act, or a person
exempted under section 5 of that Act from holding such a licence, may apply for a
construction consent under section 36. Paragraph 3 of Schedule 9 (so far as
relevant) provides:

“(1) In formulating any relevant proposals, a licence holder or a
person authorised by an exemption to generate, distribute, supply or
participate in the transmission of electricity -

(@ shall have regard to the desirability of
preserving natural beauty, of conserving flora, fauna
and geological or physiographical features of special
interest and of protecting sites, buildings and objects of
architectural, historic or archaeological interest; and

(b)  shall do what he reasonably can to mitigate any
effect which the proposals would have on the natural
beauty of the countryside or on such flora, fauna,
features, sites, buildings or objects.

(2) In considering any relevant proposals for which his consent is
required under section 36 or 37 of this Act, the Secretary of State
shall have regard to -

(@  the desirability of the matters mentioned in
paragraph (a) of sub-paragraph (1) above; and

(b)  the extent to which the person by whom the
proposals were formulated has complied with his duty
under paragraph (b) of that sub-paragraph.

(3) Without prejudice to sub-paragraphs (1) and (2) above, in
exercising any relevant functions each of the following, namely, a
licence holder, a person authorised by an exemption to generate or
supply electricity and the Secretary of State shall avoid, so far as
possible, causing injury to fisheries or to the stock of fish in any
waters.”
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The references to the Secretary of State in relation to section 36 applications in
Scotland should be treated as references to the Scottish Ministers: Scotland Act
1998, section 117.

4. Section 36 of the 1989 Act provides inter alia that a generating station shall
not be constructed, extended or operated except in accordance with a consent
which in England and Wales is granted by the Secretary of State and in Scotland
by the Scottish Ministers.

5. Mr John Campbell QC for TIGC submits that paragraph 3 of Schedule 9 to
the 1989 Act gives rise to a necessary implication that only licence holders or
exempt persons may be granted a section 36 consent. Were it otherwise, there
would be two classes of section 36 applicant, namely those with duties under
paragraph 3(1) of Schedule 9 and those without such duties. There is, he submits,
no reason for two such classes. Secondly, under paragraph 3(2) of Schedule 9, the
Scottish Ministers when considering any relevant proposals which require a
section 36 consent, are to have regard to the extent to which the applicant has
complied with his duty under paragraph 3(1)(b) of Schedule 9. That presupposes
that the applicant is under such a duty. Only licence holders and exempt persons
are under those duties. If an applicant were able to obtain a section 36 consent and
construct a generating station or other relevant proposal before he obtained a
licence to generate, he could complete a significant development before he became
subject to the environmental duties of paragraph 3 of Schedule 9.

6. Looking more generally at statutory policy, Mr Campbell submits that the
statutory policy is to secure that only operators who are suitably qualified in the
electricity generating industry will apply for consent to construct a generating
station or other development which is a relevant proposal. There is, he submits, a
logical progression by which, first, an applicant establishes his competence to
generate electricity by obtaining a section 6 licence or a section 5 exemption,
secondly, he formulates his proposals for the development in a section 36
application, thirdly, he prepares and publishes a statement (under Schedule 9,
paragraph 4) setting out the manner in which he will perform the Schedule 9
paragraph 3(1) duties, before, finally, he implements the section 36 consent by
constructing the relevant proposal.

7. Like Lord Doherty and the First Division of the Inner House of the Court of
Session, | am satisfied that this challenge fails. | examine first the structure of and
the language used in the 1989 Act and then discuss the wider policy background to
the Act.
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(1) The structure and language of the 1989 Act

8. The relevant starting point is section 4 of the 1989 Act, which makes it a
criminal offence to generate electricity or to carry out other specified activities
without authorisation by a licence. Section 5 empowers the Secretary of State to
grant an exemption from the requirement of a licence. Section 6 empowers the Gas
and Electricity Markets Authority to grant, among others, a licence to generate
electricity. There is no express prohibition in section 4 from constructing a
generating station without a licence, as one might have expected if only licence
holders or exempt persons alone were to be given a section 36 consent.

9. Section 36 places no restriction on who may apply for a consent to
construct a generating station. Neither does Schedule 8, which section 36(8) relates
to consents under section 36 and also consents to the installation of overhead lines
under section 37. Schedule 8 sets out the procedures to be followed when seeking
or objecting to applications for consent or challenging a decision whether to hold a
public inquiry. Again, one might have expected an express restriction on the
applicants for a section 36 consent in these provisions if one were intended.

10.  Section 38 provides:

“The provisions of Schedule 9 to this Act (which relate to the
preservation of amenity and fisheries) shall have effect.”

Paragraphs 1 and 2 of Schedule 9 relate to the preservation of amenity in England
and Wales and paragraphs 3 and 4 contain similar provisions for the preservation
of amenity in Scotland. Two considerations point away from Mr Campbell’s
interpretation. First, neither paragraph 1(1) or 3(1) contains any express restriction
on who may apply for a section 36 consent for the construction of a generating
station which is large enough to be a “relevant proposal”. If there were to be such a
restriction, |1 would have expected an express provision. Secondly, not all section
36 applications are affected by Schedule 9, but only “relevant proposals”, which
are defined in Schedule 9, paragraph 1(3) as the construction or extension of a
generating station with a capacity of not less than 10MW. Offshore generating
stations with a capacity of 1MW or more require a section 36 consent (the
Electricity Act 1989 (Requirement of Consent for Offshore Generating Stations)
(Scotland) Order 2002 ((SSI 2002/407), article 3). But they are not relevant
proposals to which Schedule 9 applies if their capacity is below 10MW. As
offshore installations with a capacity of under 10MW can have a significant impact
on the environment and amenity, this limitation suggests that Schedule 9 was not
intended to be a regime for controlling the environmental effects of constructing
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generating stations but, as | suggest in para 20 below, is a survivor from prior
legislation when the electricity generating market was organised differently.

11. In my view, Mr Campbell’s strongest point is that sub-paragraph 3(2)(b)
requires the Scottish Ministers, when considering any relevant proposals in a
section 36 application, to have regard to the extent to which the licence holder or
person authorised to generate by an exemption has complied with his sub-
paragraph 3(1)(b) duties to mitigate adverse effects. But, in the absence of any
indication in sub-paragraph 3(1), either express or arising by necessary
implication, that only a licence holder or person authorised by exemption could
apply under section 36 to construct a generating station which was a relevant
proposal, | do not attach significance to this point. In my view sub-paragraph 3(2)
requires the Scottish Ministers to have regard to the environmental matters in sub-
paragraph 3(1)(a), whoever is the section 36 applicant. This is supported by the
opening words of sub-paragraph 3(2): “In considering any relevant proposals for
which [their] consent is required”. Sub-paragraph 3(2)(b) makes sense in this
context if one construes it as applying only to those applicants who are under a
duty under sub-paragraph 3(1)(b) by reading in the words “(if any)” after “duty” so
that the provision reads “the Scottish Ministers shall have regard to ... the extent to
which the person by whom the proposals were formulated has complied with his
duty (if any) under paragraph (b)” of sub-paragraph 3(1) (emphasis added). Unless
there were anything in the wider policy background to the 1989 Act which
suggested an intention to restrict the persons who may apply under section 36, |
think that the reading in of those words, which does no violence to the statutory
language, makes sense of the provisions of Schedule 9.

12.  Finally, in this part of the challenge, Mr Campbell points out that the
section 36 permission allows the applicant to operate as well as construct the
generating station. Because only a licensed person or a person authorised by
exemption can lawfully generate electricity, he suggests that the permission to
operate can only be given to a licensed or exempted person. | am not persuaded
that that is so. A section 36 permission to operate is a necessary but not a sufficient
precondition for generating electricity in a generating station. As the Scottish
Ministers submit in their written case, section 4 makes it clear that no generating
station may be operated without a licence or exemption, and it is customary in
statutory development consents to include conditions governing the operations of
the new building. By requiring a section 36 consent for operations, the 1989 Act
enables the Scottish Ministers to impose conditions relating to the use of the
generating station as well as its construction.

13. | am therefore of the view that the structure and language of the 1989 Act
does not support TIGC’s case, which depends upon the court’s acceptance that
Parliament sought to limit who may apply for a section 36 consent by using
circumlocution and implication.
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(i) The policy background to the 1989 Act

14. | am also satisfied that there is nothing in the background to the 1989 Act
which requires the court to take a different view of the relevant statutory
provisions. | have five reasons for that conclusion.

15.  First, the aim of the 1989 Act was to liberalise the market for the
generation, transmission and supply of electricity in Great Britain by privatisation.
The White Paper, “Privatisation of the Scottish Electricity Industry” (1988) (Cm
327) proposed the replacement of the two Scottish public sector electricity boards
by two vertically integrated private companies and envisaged that, because
Scotland then had surplus generating capacity and England and Wales were
projected to need substantial new capacity by 2000, the electricity industry in
Scotland could compete in the British market for electricity. It and the White Paper
for England and Wales, “Privatising Electricity” (1988) (Cm 322), proposed a
Britain-wide regulatory system in order to promote fair competition. In England
and Wales the White Paper proposed competition in electricity generation by
removing the effective monopoly on generation of the Central Electricity
Generating Board and by transferring control and ownership of the National Grid
to the distribution companies, with whom the generating companies would enter
into contracts. The policy did not address who would construct generating stations.
But it was not a necessary part of this model that the persons who sought to build
the needed new generating stations were the same persons as those who later
generated electricity at those stations.

16.  Secondly, the 1989 Act contains two separate regulatory regimes, for the
construction of electricity generation stations and overhead electric lines (sections
36 and 37) on the one hand, and for the licensing and other regulation of electricity
supply, including generation and transmission (inter alia sections 4, 6 and 7) on
the other. Since the devolution of power to Scotland there have been separate
regulators for those activities: the former, involving a land use permission, is in
Scotland the responsibility of the Scottish Ministers; the latter, involving the
regulation of electricity generation, transmission, distribution and supply in the
interests of consumers (viz the 1989 Act section 3A(1) and (5)) is a reserved
matter (Scotland Act 1998, section 30 and Schedule 5, Part Il, section D1) and is
the responsibility of the Secretary of State and the Gas and Electricity Markets
Authority.

17.  Thirdly, I am satisfied that Parliament did not create a regulatory gap by
allowing persons, who are not subject to environmental duties under sub-paragraph
3(1) of Schedule 9, to apply for construction consents under section 36 of the 1989
Act. There is a theme in TIGC’s written case which suggests that if an applicant
for a section 36 consent is not under statutory environmental obligations in
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Schedule 9, paragraph 3(1), it is not subject to environmental constraints when
constructing a generating station. But this is not so. The Scottish Ministers have a
duty under sub-paragraph 3(2)(a) of Schedule 9, when considering any application
for consent under section 36 or 37 for a development which is a relevant proposal,
to have regard to the desirability of the matters mentioned in sub-paragraph 3(1) of
that Schedule. In addition, the Scottish Ministers have a wide power under section
36(5) to impose conditions in a section 36 consent and they are informed of the
environmental impact of a proposed development by an environmental assessment
which has been required since the commencement of the Environmental
Assessment (Scotland) Regulations 1988 (SI 1988/1221) and their amendment in
1990 to take into account the 1989 Act. Now the Scottish Ministers are subject to
the Electricity Works (Environmental Impact Assessment) (Scotland) Regulations
2000 (SSI 2000/320), all as Lord Doherty narrated in paras 42 to 44 of his
Impressive opinion. As with an applicant for planning permission under the Town
and Country Planning legislation, it is not necessary in order to protect the
environment for an applicant for a section 36 consent to be subject to
environmental duties in relation to the construction of a generating station because
the authority granting the consent protects the environment by imposing
conditions.

18.  Fourthly, there was and is no need to require an applicant under section 36
to possess in advance a generating licence or an exemption in order to secure that
only competent persons construct generating stations. Section 36(5) of the 1989
Act, which provides that the Scottish Ministers may include in a consent such
conditions as appear to them to be appropriate, expressly refers to “conditions as to
the ownership or operation of the station”. Further, the skills required to construct
a generating station, whether onshore or offshore, are not the same as those
required for generating and supplying electricity, although the two skill sets may
overlap.

19.  Fifthly, as Mr James Mure QC explained, it has been the established
practice in both of the British jurisdictions for commercial organisations to apply
for and obtain section 36 consents before they seek a licence to generate electricity
under section 6 of the 1989 Act or an exemption under section 5. No evidence was
presented that this practice has resulted in unsuitable persons applying for and
obtaining section 36 consents or in any failure to protect the environment.

20. A question remains as to why Parliament, when creating the new regulatory
regime in the 1989 Act, should have imposed duties in Schedule 9 on licence
holders and exempt persons in relation to the formulation of relevant proposals but
not on other applicants for a section 36 consent for relevant proposals. The answer
seems to be in the prior legislative history, in which earlier statutes imposed
similar duties on publicly owned electricity boards which generated electricity.
The 1989 Act preserved those duties by imposing them on persons authorised to
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generate electricity. Lord Malcolm in the First Division discussed this in paras 52
to 57 of his opinion, which | need not repeat in this judgment.

21.  Accordingly, neither the language of the 1989 Act nor its policy
background supports the interpretation which TIGC advances. | therefore turn to
the challenge to the validity of condition 14 of the section 36 consent.

The condition 14 challenge

22.  Condition 14 of the section 36 consent, which the Scottish Ministers
included after consulting Scottish Natural Heritage (“SNH”), states:

“Prior to the Commencement of the Development, a detailed
Design Statement must be submitted by the Company to the
Scottish  Ministers for their written approval, after
consultation by the Scottish Ministers with SNH, Marine and
Coastguard Agency, Northern Lighthouse Board, National Air
Traffic Services and any such other advisors as may be
required at the discretion of the Scottish Ministers. The
Design Statement must provide guiding principles for the
deployment of the wind turbines. This plan must detail:

(@)  Layout location for each phase and each turbine;
and

(b)  Turbine height, finishes, blade diameter and
rotation speed across each phase, rows and individual
turbine locations; and

(c)  Lighting requirements (navigation and aviation)
for each turbine/row or, as the case may be, phase
including any anemometer mast; and

(d)  Further detailed assessment of visual impacts to
inform the detailed layout and design of each location
and phase of the deployment centre from selected
viewpoints to be agreed with the Scottish Ministers and
any such other advisors as may be required at their
discretion.
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Reason: to set out design principles to mitigate, as far as
possible, the visual impact of the turbines.”

23.  Mr Campbell submits that the section 36 consent is invalid because
condition 14 is both unenforceable and also so uncertain that it is irrational. He
advances three arguments in support of that contention. First, he submits that the
condition is invalid because there is no mechanism by which the Scottish Ministers
can force the developer to construct the windfarm in accordance with the design
statement. He argues that, in contrast with conditions 18, 24 and 25, there is no
express statement that the developer must construct and operate the development
in accordance with its terms. Secondly, he submits that the condition is void for
uncertainty because there is no indication of what compliance with it entails.
Thirdly, even if (which he does not accept) the design statement could be enforced
through the construction method statement in condition 13, which | set out in para
29 below, the power of the Scottish Ministers to agree a departure from the
construction method statement means that the scope of the development is
uncertain.

24.  The short answer to this challenge is that if, contrary to my view, condition
14 were unenforceable, the section 36 consent would not be invalidated. Annex 1
of the consent confines the development to 11 turbines each with a maximum
blade tip height of 198.5 metres and Figure 1 attached to the consent shows the
approved location of the 11 turbines. TIGC does not dispute that (subject to an
argument about the final words of the condition, which | discuss below) condition
7 requires that the development be constructed and operated in accordance with,
among others, the environmental statement and the supplementary environmental
information statement. The latter document contains design principles on the
location and height of the turbines, on which the Scottish Ministers can insist by
invoking condition 7.

25.  Chapter 19 of the environmental statement contained a seascape, landscape
and visual impact assessment which had been prepared after consultation with
SNH, Aberdeen City Council and Aberdeenshire Council. It assumed that the wind
turbines would have a tip height of up to 195 metres and a rotor radius of up to 75
metres. In order to take account of developing windfarm technology, in the
supplementary environmental information statement AOWFL re-assessed the
visual impact of the development on the assumption that the maximum tip height
was 198.5 metres and the maximum rotor radius was 86 metres. AOWFL also took
account of SNH’s consultation response, in which it requested a condition
requiring a design statement. AOWFL set out objectives or design principles
which it formulated after having regard to, and adapting to the offshore
environment, SNH’s publication, “Siting and Designing Windfarms in the
Landscape” (2009). AOWFL listed its objectives such as (a) that the closest
shoreward row of turbines should be relatively consistent in tip height to maintain
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design integrity in views from the immediate coastline and should be populated
with the smallest tip heights and rotor diameter, and (b) that the largest turbines
should be located further out to sea at specified locations to achieve a gradation to
the lowest turbines located closest to the coastline. It used those objectives to
formulate three zoning scenarios and appraised their visual impact from various
locations. The Scottish Ministers accepted the visual impact of those scenarios.

26.  Thus, even if condition 14 were invalid, important elements of the benefits
which it promoted are contained within the supplementary environmental
information statement. The Scottish Ministers can insist on compliance with that
document and those principles in the construction of the development. The scope
of the development is defined by Annex 1 of the consent and the supplementary
environmental information statement sets out the principles governing the size and
location of the turbines. Condition 14 therefore cannot be seen as a fundamental
condition which determines the scope and nature of a development and which, if
invalid, would in turn invalidate the consent.

27.  For completeness, | observe that even if condition 14 could not be enforced
so as to require AOWFL to construct the windfarm in accordance with the design
statement, the condition would not be void for uncertainty. It would have effect to
the extent that the developer would have to produce a design statement and obtain
its approval by the Scottish Ministers before it could start the development. In
Fawcett Properties Ltd v Buckingham County Council [1961] AC 636, a case
concerning a condition in a planning permission, Lord Denning stated (p 678):

“a planning condition is only void for uncertainty if it can be
given no meaning or no sensible or ascertainable meaning,
and not merely because it is ambiguous or leads to absurd
results. It is the daily task of the courts to resolve ambiguities
of language and to choose between them; and to construe
words so as to avoid absurdities or to put up with them. And
this applies to conditions in planning permissions as well as to
other documents.”

It cannot be said that condition 14 has no ascertainable meaning. Indeed, TIGC
accepts that it provides that the Scottish Ministers must approve the design
statement before the development can commence.

28.  Further, I do not accept the submission that the condition is invalid because
of any uncertainty as to what amounts to compliance with its terms. What will
amount to compliance with the design statement will depend on (a) its terms and
(b) the way in which the Scottish Ministers incorporate its requirements into the
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construction method statement, which is the subject of condition 13, to which |
now turn.

29.  When one construes the conditions as a whole, it is clear that the consent
contains a mechanism that can enable the Scottish Ministers to enforce compliance
with the condition 14 design statement in the construction of the development.
First, condition 13 provides (so far as relevant):

“Prior to the Commencement of Development a Construction
Method Statement (‘CMS’) must be submitted by the
Company to the Scottish Ministers and approved, in writing
by the Scottish Ministers, following consultation [with
specified advisors including SNH]. Unless otherwise agreed
in writing by the Scottish Ministers, construction of the
Development must proceed in accordance with the approved
CMS. The CMS must include, but not be limited to,
information on the following matters:

(@ Commencement dates;

(b)  Working methods ...; and

(g)  Design Statement.

The CMS must be cross referenced with the Project Environmental
Management Plan, the Vessel Management Plan and the
Navigational Safety Plan.

Reason: To ensure the appropriate construction management of the
Development, taking into account mitigation measures to protect the
environment and other users of the marine area.”

It is thus open to the Scottish Ministers to require AOWFL to include in the CMS a
statement as to how it would implement the design statement. The condition refers
to information on the design statement. That can include information on how the
method of construction will comply with it, which, once the CMS is approved,
becomes obligatory. Further, the listed matters are not exclusive as the condition
says that the CMS “must include, but not be limited to” the listed topics. The
Scottish Ministers, after consulting SNH amongst others, can require other relevant
matters which mitigate environmental impact to be included within the CMS
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before they approve it. Thus condition 14 can be enforced by the use of the powers
which the Scottish Ministers possess in condition 13.

30.  Secondly, further support for the view that the conditions envisaged that the
developer would be required to comply with the design statement can be found in
condition 24, which requires AOWFL to submit for approval a vessel management
plan to minimise disturbance to marine mammals and birds. As mentioned above,
the condition requires that the development must be constructed and operated in
accordance with the vessel management plan. It also provides that the vessel
management plan must be cross-referenced with, amongst others, the CMS and the
design statement. Thus, when one reads condition 14 in the context of conditions
13 and 24 it is clear that the conditions envisaged that the Scottish Ministers could
use both the CMS and the design statement to regulate the detailed design of the
windfarm in the interests of environmental protection and require those
constructing the generating station to comply with those statements.

31. It is not therefore necessary to consider whether one can imply into
condition 14 an obligation that the construction of the development must be in
accordance with the design statement. But as it is an important point which Mr
Campbell raises in his submissions, and as Lord Carnwath has discussed the matter
more fully in his judgment, | will deal with it briefly.

32.  Mr Campbell submits that the court should follow the approach which
Sullivan J adopted to planning conditions in Sevenoaks District Council v First
Secretary of State [2005] 1 P & CR 13 and hold that there is no room for implying
into condition 14 a further obligation that the developer must construct the
development in accordance with the design statement. In agreement with Lord
Carnwath, | am not persuaded that there is a complete bar on implying terms into
the conditions in planning permissions, and | do not see the case law on planning
conditions under planning legislation as directly applicable to conditions under the
1989 Act because of the different wording of the 1989 Act.

33.  Whether words are to be implied into a document depends on the
interpretation of the words which the author or authors have used. The first
question therefore is how to interpret the express words, in this case the section 36
consent. There is a modern tendency in the law to break down divisions in the
rules on the interpretation of different kinds of document, both private and public,
and to look for more general rules on how to ascertain the meaning of words. In
particular, there has been a harmonisation of the interpretation of contracts,
unilateral notices, patents and also testamentary documents. This can be seen, for
example, in Rainy Sky SA v Kookmin Bank [2011] 1 WLR 2900 per Lord Clarke at
paras 14 to 23 (contracts), Mannai Investment Co Ltd v Eagle Star Life Assurance
Co Ltd [1997] AC 749 per Lord Steyn at pp 770C-771D and Lord Hoffmann at pp
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779H-780F (unilateral notices), Kirin-Amgen Inc v Hoechst Marion Roussel Ltd
[2005] 1 All ER 667, per Lord Hoffmann at paras 27 to 35 (patents), and Marley v
Rawlings [2015] AC 129, per Lord Neuberger at paras 18-23 (testamentary
documents). Differences in the nature of documents will influence the extent to
which the court may look at the factual background to assist interpretation. Thus
third parties may have an interest in a public document, such as a planning
permission or a consent under section 36 of the 1989 Act, in contrast with many
contracts. As a result, the shared knowledge of the applicant for permission and the
drafter of the condition does not have the relevance to the process of interpretation
that the shared knowledge of parties to a contract, in which there may be no third
party interest, has. There is only limited scope for the use of extrinsic material in
the interpretation of a public document, such as a planning permission or a section
36 consent: R v Ashford Borough Council, Ex p Shepway District Council [1999]
PLCR 12, per Keene J at pp 19C-20B; Carter Commercial Developments Ltd v
Secretary of State for Transport, Local Government and the Regions [2002]
EWCA Civ 1994, [2003] JPL 1048, per Buxton LJ at para 13, at para 27 per Arden
LJ. It is also relevant to the process of interpretation that a failure to comply with a
condition in a public law consent may give rise to criminal liability. In section
36(6) of the 1989 Act the construction of a generating station otherwise than in
accordance with the consent is a criminal offence. This calls for clarity and
precision in the drafting of conditions.

34.  When the court is concerned with the interpretation of words in a condition
in a public document such as a section 36 consent, it asks itself what a reasonable
reader would understand the words to mean when reading the condition in the
context of the other conditions and of the consent as a whole. This is an objective
exercise in which the court will have regard to the natural and ordinary meaning of
the relevant words, the overall purpose of the consent, any other conditions which
cast light on the purpose of the relevant words, and common sense. Whether the
court may also look at other documents that are connected with the application for
the consent or are referred to in the consent will depend on the circumstances of
the case, in particular the wording of the document that it is interpreting. Other
documents may be relevant if they are incorporated into the consent by reference
(as in condition 7 set out in para 38 below) or there is an ambiguity in the consent,
which can be resolved, for example, by considering the application for consent.

35. Interpretation is not the same as the implication of terms. Interpretation of
the words of a document is the precursor of implication. It forms the context in
which the law may have to imply terms into a document, where the court
concludes from its interpretation of the words used in the document that it must
have been intended that the document would have a certain effect, although the
words to give it that effect are absent. See the decision of the Privy Council in
Attorney General of Belize v Belize Telecom Ltd [2009] 1 WLR 1988 per Lord
Hoffmann at paras 16 to 24 as explained by this court in Marks & Spencer plc v
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BNP Paribas Securities Trust Company (Jersey) Ltd [2015] UKSC 71, per Lord
Neuberger at paras 22 to 30. While the court will, understandably, exercise great
restraint in implying terms into public documents which have criminal sanctions, I
see no principled reason for excluding implication altogether.

36. In my view assertions, such as are found in Trustees of the Walton-on-
Thames Charities v Walton and Weybridge Urban District Council (1970) 21 P &
CR 411, Salmon LJ at p 418 and Widgery LJ at p 420, and in the Sevenoaks
District Council case (above), Sullivan J at para 45, that there can never be an
implied condition in a planning permission are too absolute. To say that is not to
undervalue the importance of the advice of the Secretary of State and now the
Scottish Ministers in Planning Circular 4/98 that planning conditions should be
precise and clear. In paragraph 29 of Annex A to the circular it is stated:

“The framing of conditions requires great care, not least to
ensure that a condition is enforceable. A condition, for
example, requiring only that ‘a landscaping scheme shall be
submitted for the approval of the planning authority’ is
incomplete since, if the applicant were to submit the scheme
and even obtain approval for it, but neglect to carry it out, it is
unlikely that the planning authority could actually require the
scheme to be implemented. In such a case, a requirement
should be imposed that landscaping shall be carried out in
accordance with a scheme to be approved in writing by the
planning authority; and the wording of the condition must
clearly require this. ...”

Subject to the observation that, in view of the decision in this case, the second
sentence of the advice may overstate the difficulty which the planning authority
might face in requiring the implementation of an approved scheme, this and the
almost identical advice in the earlier Circular 11/95, paragraph 30 in respect of
England and Wales remain good advice as a planning authority which follows the
advice can avoid unnecessary and possibly difficult disputes about whether terms
can be implied into a condition.

37.  If condition 13 had not provided that the CMS was to contain information
about the design statement but, like condition 24, had required only cross-
references to it, I, on applying the approach to interpretation set out above, would
have readily drawn the inference that the conditions of the consent read as a whole
required the developer to conform to the design statement in the construction of
the windfarm. The combination of the obligation in condition 14 to have the design
statement approved by the Scottish Ministers and what would have been the
obligation to cross-refer to the design statement in statements or plans under
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conditions 13 and 24, with which the Scottish Ministers could enforce compliance,
would point inexorably towards that conclusion. But, as | have said, it is not
necessary to imply words into the consent as condition 13 gives the Scottish
Ministers the vehicle to make the requirement explicit.

38.  Finally, Mr Campbell argues that the power conferred on the Scottish
Ministers to alter the terms of the CMS in condition 13 (ie “Unless otherwise
agreed in writing by the Scottish Ministers ...”) invalidated the condition as it
rendered the design and layout of the development uncertain. He argues also that
condition 7 suffers from a similar defect. Condition 7 provides:

“The Development must be constructed and operated in
accordance with the terms of the Application and the
accompanying  Environmental  Statement and  the
Supplementary Environmental Information Statement, except
in so far as amended by the terms of the section 36 consent
and any direction made by the Scottish Ministers.” (Emphasis
added)

Reason: To ensure that the Development is carried out in
accordance with the application documentation.”

In support of that contention he refers to two cases, Midcounties Co-operative Ltd
v Wyre Forest District Council [2009] EWHC 964 (Admin) and Hubert v
Carmarthenshire County Council [2015] EWHC 2327 (Admin).

39. | consider that his contention is unsound. The flexibility conferred on the
Scottish Ministers in each of those conditions to modify the way in which the
windfarm is constructed and operated does not enable them to alter the nature of
the approved development. As | have said, the maximum size and the maximum
number of the turbines and their locations are set out in Annex 1 and Figure 1 of
the consent, which define the development. The two cases to which Mr Campbell
refers can be distinguished on that basis. The parties agreed that the reference in
condition 7 to a “direction” made by the Scottish Ministers was a reference to a
lawful direction made under a statutory power, for example under section 96 of the
1989 Act. Such a direction likewise may affect the manner in which the windfarm
Is constructed or operated, but it cannot alter the definition of the development
itself.

Page 16



Conclusion

40.  For these reasons, | would dismiss the appeal.

LORD MANCE:

41. | agree with the judgment prepared by Lord Hodge and agree therefore that
the appeal should be dismissed. But | add some words with regard to the process of
implication on which Lord Hodge touches in para 35 of his judgment by reference
to the Privy Council’s advice in Attorney General of Belize v Belize Telecom Ltd
[2009] 1 WLR 1988 per Lord Hoffmann at paras 16 to 24 as explained by this
court in Marks & Spencer plc v BNP Paribas Securities Trust Company (Jersey)
Ltd [2015] UKSC 72 per Lord Neuberger at paras 22 to 30.

42.  As Lord Neuberger indicates in para 23 in Marks & Spencer, whether an
implication is necessary to give business efficacy must be judged objectively, in
the light of the provisions of the contract as a whole and the surrounding
circumstances at the time when the contract is made. But | would not encourage
advocates or courts to adopt too rigid or sequential an approach to the processes of
consideration of the express terms and of consideration of the possibility of an
implication. Without derogating from the requirement to construe any contract as a
whole, particular provisions of a contract may | think give rise to a necessary
implication, which, once recognised, will itself throw light on the scope and
meaning of other express provisions of the contract.

43.  This applies whether one is concerned, as in this case, with a public
document in the interpretation of which there is, as Lord Hodge notes in para 33,
limited scope for the use of extrinsic material or with, for example, a commercial
contract, where the overall aim is to give effect to the parties’ assumed intentions,
objectively assessed by reference to the contractual language they used understood
against the background of their wider relationship and the circumstances of which
both must be taken to have been aware when contracting.

44.  In the light of the above at least, it appears to me helpful to recognise that,
in a broad sense as Lord Neuberger and Lord Clarke recognise in Marks &
Spencer at paras 26 and 76, the processes of consideration of express terms and of
the possibility that an implication exists are all part of an overall, and potentially
iterative, process of objective construction of the contract as a whole.
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LORD CARNWATH:

45. | agree that the appeal should be dismissed for the reasons given by Lord
Hodge. | add a comment on the planning cases which have been relied on in
support of the appellants’ strict interpretation of condition 14. These cases, in
particular the first Sevenoaks District Council v First Secretary of State [2005] 1 P
& CR 13), are said by Mr Campbell QC for the appellants to support the
submission that it is not possible by implication to add to the condition a
requirement that the development be completed in accordance with the approved
design statement. For reasons | will explain at the end of this judgment, | do not
regard the planning cases as of much assistance in relation to the issue before us,
which is in a different statutory context. However, since they have been said to
disclose a degree of “tension” between competing principles of interpretation,
some guidance from this court may be of value.

The planning cases

46.  The three cases are:

(1) Sevenoaks District Council v First Secretary of State [2005] 1 P &
CR 13;

(i)  Hulme v Secretary of State for Communities and Local Government
[2011] EWCA Civ 638;

(i)  Telford and Wrekin Council v Secretary of State for Communities
and Local Government [2013] EWHC 79 (Admin).

47.  All three were concerned with what might be termed “incomplete”
conditions, in that they required approval of certain matters in relation to the
development in question, without fully stating the consequences. A similar defect
is said to affect condition 14 in the present case. It is convenient to start with a
brief summary of each case, to explain how the “incompleteness” arose and how it
was resolved, before discussing the principles of law which they are said to
establish or illustrate.

48.  In Sevenoaks the claimant had been granted outline planning permission for
the construction of a 27-hole golf course. It was subject to a condition 12:
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“Prior to the commencement of the development hereby
permitted details of all proposed engineering works associated
with the laying out of golf courses including the creation of
greens, bunkers, tees, ponds or lakes shall be submitted to and
approved in writing by the district planning authority.”

There was nothing in terms to require completion of those engineering works in
accordance with the approved details. By contrast condition 8, dealing with details
of means of access, expressly required completion in accordance with the
approved details. Parts of the engineering works as constructed did not comply
with the approved details under condition 12. The authority served an enforcement
notice alleging breach of the condition. Sullivan J upheld the planning inspector’s
decision to allow an appeal against the notice, on the basis that the condition was
unambiguously directed to submission of the details only, and not to their
implementation. This authority is relied on by the appellants as providing a direct
parallel with the present case, which has not been displaced by the later authorities.

49.  In Hulme permission had been granted for a windfarm, subject to a complex
group of conditions, designed to mitigate noise, including (as it was described)
“blade swish”. Condition 20 required the operator, in the event of a complaint
from a local resident, to employ a consultant to assess whether the noise emissions
at that dwelling exceeded the expected levels, by reference to levels specified in
the condition. The condition was obscurely drafted, and failed to indicate clearly
what was to happen next. However, having regard to its obvious purpose and to the
scheme of the conditions as a whole, Elias LJ was able to interpret it as imposing
an obligation, running for the duration of the permission, to comply with the
specified levels, subject to enforcement by the planning authority in the normal
way (para 38). He distinguished but did not overrule the decision in Sevenoaks.

50. In Telford permission had been granted for use of a building as a garden
centre subject to a condition in these terms:

“prior to the garden centre hereby approved opening, details
of the proposed types of products to be sold should be
submitted to and agreed in writing by the local planning
authority.”

51. It was accepted that use as a garden centre was a retail use within Use Class
Al, and that apart from the condition it could have been used without permission
for any other use within that class. On an application for a certificate of lawful use
to that effect, it was held by the planning inspector that the condition was
insufficiently clear to exclude the rights otherwise available under the Use Classes
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Order. Beatson LJ, sitting in the Administrative Court, refused leave to appeal
against that decision. He detected what he described, at para 32, as “a degree of
tension” between the approaches in the two previous cases:

“The Sevenoaks case involved a condition that was considered
clear and without ambiguity. Sullivan J emphasised the need
for clarity and certainty on the face of the condition, in
particular because a planning permission is a public document
which is likely to affect third party rights and the wider public
and on which they are entitled to rely, and because breach of a
condition may ultimately have criminal consequences.
Hulme’s case appears to take a less strict approach in the
context of words in a condition Elias LJ (at para 31) described
as ‘particularly opaque’....”

The Hulme “principles”

52.  In both Hulme and Telford the court attempted to enunciate lists of
principles said to be derived from the relevant authorities. In the first, Elias LJ set
out four principles, by reference to three decided cases, one at first instance, one in
the Court of Appeal and one in the House of Lords. In Telford, Beatson LJ
managed with the assistance of the very experienced counsel before him to extract
no fewer than nine principles, derived from a dozen or so authorities at different
levels of the judicial hierarchy.

53.  With respect to them both | see dangers in an approach which may lead to
the impression that there is a special set of rules applying to planning conditions,
as compared to other legal documents, or that the process is one of great
complexity. Beatson LJ was faced with an apparent conflict between the
approaches in Sevenoaks and Hulme which needed to be resolved, and | have no
difficulty with his conclusion on the facts of the case before him. However, most
of the judgments cited in support of his nine principles, many at first instance,
turned on their own facts, and cannot be relied on as establishing any more general
rules.

54. It may be useful to comment in more detail on Elias LJ’s summary of the
“relevant legal principles”, and their relationship to the decision in Sevenoaks
which is most directly relevant to the present case. They were said by him to be
not in dispute (para 13), from which | infer that he may have been reproducing a
summary provided by counsel without further discussion or examination of the
authorities referred to. The principles were stated by him, at para 13, as follows:
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“a)  The conditions must be construed in the context of the
decision letter as a whole.

b) The conditions should be interpreted benevolently and
not narrowly or strictly: see Carter Commercial Development
Ltd v Secretary of State for the Environment [2002] EWHC
1200 (Admin), para 49 per Sullivan J, as he was.

C) A condition will be void for uncertainty only ‘if it can
be given no meaning or no sensible or ascertainable meaning,
and not merely because it is ambiguous or leads to absurd
results’ per Lord Denning in Fawcett Properties Ltd v
Buckingham County Council [1961] AC 636, 678. This seems
to me to be an application of the benevolent construction
principle.

d) There is no room for an implied condition (although
for reasons | discuss more fully below, the scope of this
principle needs careful analysis). This principle was
enunciated by Widgery LJ, as he then was, in Trustees of
Walton on Thames Charities v Walton and Weighbridge
District Council (1970) 21 P & CR 411, 420 in the following
terms:

‘I have never heard of an implied condition in a
planning permission, and | believe that no such
creature exists. Planning permission enures for the
benefit of the land. It is not simply a matter of contract
between the parties. There is no place, in my judgment,
within the law relating to planning permission for an
implied condition. Conditions should be express; they
should be clear; they should be in the document
containing the permission.””

Principle (a) is of course uncontroversial but not peculiar to planning
permissions. Principle (b) requires a little more comment, as does the citation.
“Benevolence” is not a very helpful concept, since benevolence to one party may
have the opposite effect on his opponent. But it is equally uncontroversial, if it
means no more than that, as with any other legal document, incompetent drafting
should not prevent the court from giving the condition a sensible meaning if at all
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56.  On the other hand, I suspect Sullivan J himself might have been surprised to
find that principle supported by reference to his own judgment at first instance
from 2002. The case went to the Court of Appeal ([2002] EWCA Civ 1994), which
upheld his decision but did not refer to this aspect of the judgment (see further
below). In fact that same principle is supported by one of the earliest Court of
Appeal decisions under the Town and Country Planning Act 1947: Crisp from the
Fens Ltd v Rutland County Council (1950) 1 P & CR 48, 59.

57.  Inthat case a permission granted for a change of use of a building to use for
making potato crisps was subject to a condition confining its use to that of “the
manufacture of potato crisps or any use within class Il of [the Use Classes
Order]”. The stated reason was “to ensure that the building shall not be used for
general industrial purposes” which would be detrimental to the amenity of the
locality. The relevant Use Classes Order distinguished between use as a light
industrial building (class Ill) and as a general industrial building (class 1V); the
former being defined by reference to whether the processes could be carried on in
any residential area without detriment to its amenity by reason of noise, smell,
fumes or smoke. It was held that, notwithstanding the unqualified reference in the
condition to use for manufacture of potato crisps, the word “other” should be read
into the second part of the condition (“or any other use ...”), with the effect that
class Il constraints should be read as applying to both parts of the condition. The
court relied in particular on the clear intention, expressed in the reason, to protect
the local amenities by excluding general industrial use: see p 54, per Bucknill LJ.
As he put it, the court should “have regard to the common sense of the transaction,
and to the real intention and meaning of the parties rather than criticise minutely
the precise words used” (p 55). Denning LJ added: “It is a case where strict
adherence to the letter would involve an error of substance” (p 59).

58.  The same approach was reflected in the words, again of Lord Denning,
from Fawcett Properties Ltd v Buckingham County Council [1961] AC 636, 678,
cited in support of Elias LJ’s third principle, again in itself uncontroversial.
However, it is also clear from the context that Lord Denning was not enunciating
some principle special to planning conditions, as compared to other forms of legal
document - rather the contrary. In the previous paragraph he had been considering
suggested comparisons with documents such as contracts or wills. Following the
passage quoted by Elias LJ, he commented:

“It is the daily task of the courts to resolve ambiguities of
language and to choose between them; and to construe words
so as to avoid absurdities or to put up with them. And this
applies to conditions in planning permissions as well as to
other documents.” (p 678 emphasis added)
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59. | have more difficulty with Elias LJ’s fourth principle, not least because it
reflects a strictness of approach apparently at odds with his two previous
principles. The case cited in support (Walton) arose in a very esoteric and now
obsolete legal context: that of so-called “third schedule development” (under
Schedule 3 to the Town and Country Planning Act 1962, as applied by section
15(3) of the Land Compensation Act 1961). Elias LJ explained the issue later in
his judgment in Hulme (paras 36-37):

“That case concerned the assessment of compensation for the
compulsory purchase of land under the Land Compensation
Act 1961. The value of the compensation depended upon the
value of the ‘deemed’ planning permission for the rebuilding
of 50 ‘prefabs’ on the land. The compensating authority
contended that the value with the assumed planning
permission would be nil since there was to be implied a
condition that any prefabs would have to be removed within
ten years. This was said to arise by virtue of a power under
section 2 of the Housing (Temporary Accommodation) Act
1944 which enabled the Secretary of State to require the
removal of prefabs after ten years unless housing conditions
required that they should remain. The Court of Appeal
unanimously held that there could be no implied condition to
that effect, and Widgery LJ made the observations to which |
have referred above, and on which the appellant relies.”

Elias LJ contrasted the proposed implied term in that case, which “depended on
reading into the planning permission an obligation which was said to arise from
extrinsic circumstances”, with that in the instant case which “arises as a necessary
implication from the language of the express conditions when read in the context
of the decision letter” (para 37).

60. | agree with that analysis, but I would go further. Widgery LJ had been a
leading proponent of planning law in the early decades of the new system.
However, with great respect to him, | regret the elevation of these obiter
comments, made in a very unusual legal and factual context, to statements of
general principle. He was not giving the leading judgment, and his comments went
further than was necessary to decide the case. His general approach is apparent
from the passage immediately preceding the words quoted:

“The courts have said on many occasions that it is only fair to
a landowner that conditions attaching to planning permissions
should be clear and explicit. Their effect is to work a
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forfeiture, and they have to be judged by the court’s strict
rules, like any other forfeiture.” (p 420)

That reflects a view, not uncommon at the time, of planning control as an
interference with property rights requiring to be kept within narrow limits. It is not
consistent with the modern approach, nor indeed with that of earlier cases such as
Crisp from the Fens and Fawcett. There is no reason in my view to exclude
implication as a technique of interpretation, where justified in accordance with the
familiar, albeit restrictive, principles applied to other legal documents. In this
respect planning permissions are not in a special category.

Sevenoaks

61. There are indications that such an exclusionary rule was the basis of
Sullivan J’s reasoning in Sevenoaks. To that extent, he was in my respectful view
mistaken. The inspector had recorded the appellant’s case as resting on the
proposition that they did what the condition required of them and could not by
implication be required to do more: “Words cannot be introduced later to give a
condition efficacy. That is a contractual not a public law concept” (judgment, para
10). The substance of that submission seems to have been accepted by Sullivan J.

62. Having cited the statement by Widgery LJ in Walton he noted the
authority’s attempt to distinguish the case, on the basis that it involved the
implication of an additional condition, rather than the implication of an additional
obligation to a condition already in the permission. That he said, was “a distinction
without a difference”, adding:

“If conditions are to be included in a public document such as
a planning permission, they should be clearly and expressly
imposed, so that they are plain for all to read. There is no
room for implication.” (para 45)

63.  For the reasons | have given, | consider that was too widely stated, and he
was wrong to find support in Walton. His approach to the issue of implication was
in my view also inconsistent with the reasoning of the Court of Appeal in Crisp
from the Fens, which he had cited earlier in the judgment (para 19). That decision
had been relied on by counsel to support the proposition that it was possible to
imply words into a condition “if it was necessary to do so in order to enable the
condition to achieve its purpose” (para 23). Sullivan J distinguished it on the basis
that the condition in that case had been found to be ambiguous, unlike his view of
the condition before him. He also noted the Court of Appeal’s references to the
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“intention of the parties”, made, he said, at a time when the 1947 Act was a “novel
Act”. He added:

“We no longer consider it appropriate to examine the
intentions of the applicant and the local planning authority. ...
The question is: what was permitted by the local planning
authority? The answer to that question is to be found by
construing in a common sense way the planning permission
together with such other documentary evidence as may be
admissible: see per Arden LJ in Carter paras 27 and 28.”
(para 38).

64. | have no difficulty with the approach stated in the second part of that
passage, which is entirely consistent with that of the Court of Appeal in 1950. It is
true that at the end of his judgment, Bucknill LJ noted that it was a “novel Act” (p
55), but, as | read it, rather by way of explanation of the authority’s failure, than as
a necessary part of his reasoning. Denning LJ himself emphasised the importance
in general of such a condition being expressed “in plain language so that any
layman can understand it ...”, but here the terms of ‘“the condition and,
particularly, the reasons for it” left no doubt as to its meaning (p 59). The intention
of the authority was apparent, not from extrinsic evidence, but from the terms of
the document itself. It was that which enabled words to be added by implication to
the terms of the condition.

65. Before leaving this subject | should add one comment on the judgment of
Arden LJ in Carter Commercial (cited by Sullivan J in the passage quoted above).
At the outset of her concurring judgment she said:

“27. | start from the position that this planning permission is
not to be construed like a commercial document, but is to be
given the meaning that a reasonable reader would give to it,
having available to him only the permission, the variation, the
application form and the Lewin Fryer report referred to in
condition 4 in the planning permission itself. ...

28. The reasonable reader for this purpose is to be
contrasted with, for instance, the testator into whose armchair
the court is enjoined to place itself in order to construe a will,
or the position of parties to a commercial contract from whose
standpoint the court will construe a commercial contract
having regard to all the background information reasonably
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available to them. This is a public document, to which very
different principles apply.”

She cited the judgment of Keene J (as he then was) in R v Ashford Borough
Council, Ex p Shepway District Council [1999] PLCR 12, as indicating the “very
strict limitations on the extrinsic material that can be used in construing an
application, including a permission ...”

66. | do not question the decision of the court in that case, or the reasoning on
which it was based. As will have become apparent, however, and in agreement
also with Lord Hodge, | do not think it is right to regard the process of interpreting
a planning permission as differing materially from that appropriate to other legal
documents. As has been seen, that was not how it was regarded by Lord Denning
in Fawcett. Any such document of course must be interpreted in its particular legal
and factual context. One aspect of that context is that a planning permission is a
public document which may be relied on by parties unrelated to those originally
involved. (Similar considerations may apply to other forms of legal document, for
example leases which may need to be interpreted many years, or decades, after the
original parties have disappeared or ceased to have any interest.) It must also be
borne in mind that planning conditions may be used to support criminal
proceedings. Those are good reasons for a relatively cautious approach, for
example in the well-established rules limiting the categories of documents which
may be used in interpreting a planning permission (helpfully summarised in the
judgment of Keene J in the Shepway case at pp 19-20). But such considerations
arise from the legal framework within which planning permissions are granted.
They do not require the adoption of a completely different approach to their
interpretation.

The statutory contexts compared

67. As | have indicated I do not in any event regard the English planning cases
as providing much assistance to the resolution of the issue before us. There are
important differences between the two statutory schemes in respect of non-
compliance and its consequences.

68.  The scheme of the Town and Country Planning Act 1990 (as of the Town
and Country Planning (Scotland) Act 1997, which in this respect follows the
English statute), as respects enforcement, is relatively complex. Section 57
provides that “planning permission is required for the carrying out of any
development of land”. It says nothing of the consequences of non-compliance, nor
Is it made an offence. Enforcement is covered by a different group of sections (Part
VII). “[B]reach of planning control” is defined as either (a) carrying out
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development without the required planning permission; or (b) failing to comply
with any condition or limitation subject to which planning permission has been
granted (section 171A(1)). Enforcement may be by means of an enforcement
notice, which is required to state “the paragraph of section 171A(1) within which,
in the opinion of the authority, the breach falls”: section 173(1)(b) (a requirement
relied on by the inspector, and noted by Sullivan J, in the Sevenoaks case: para 18).
An alternative, in the case of contravention of a condition, is a “breach of
condition notice” (section 187A). An offence is committed by non-compliance
with a confirmed enforcement notice (section 179), or a breach of condition notice
(section 187A(9)). There is also specific provision for the planning authority to
apply to the court for an injunction (or, in the Scottish Act, section 146, interdict)
to restrain an apprehended breach of planning control as so defined (section 187B).

69. The scheme of the Electricity Act 1989 is much simpler. Section 36(1)
provides that a generating station “shall not be constructed, extended or operated
except in accordance with a consent granted by the Secretary of State”. Such a
consent may include such conditions “as appear to the Secretary of State to be
appropriate” (section 36(5)). Contravention of the provisions of the section is an
offence, for which proceedings can only be commenced by the Secretary of State
(section 36(6)(7)). | do not read this as excluding the possibility of a civil remedy
if necessary to restrain an apprehended breach, at least at the suit of the Secretary
of State. It seems clear that that construction will not be “in accordance with” the
consent if it does not comply with the conditions under which it was granted. By
contrast with the planning scheme, no distinction is drawn for this purpose
between the two forms of non-compliance.

70.  The same approach would extend in my view to any matters requiring
subsequent approval under the conditions, in so far as they are properly regarded
as part of the consent. Thus, even disregarding condition 13 (on which | agree with
Lord Hodge), I see no reason why the requirement to construct “in accordance
with” the consent should not include compliance with the terms of the condition 14
“design statement”. By condition 14 the design statement must be submitted to the
Scottish Ministers “for their written approval”, and it must “provide guiding
principles for the deployment of the wind turbines”, including such matters as
layout location and detailed assessment of visual impacts. Although it does not in
terms provide that development must be constructed in accordance with the design
statement, such a requirement must as a matter of common sense be implicit, since
otherwise the statement would have no practical purpose.

71.  For these reasons, in addition to those given by Lord Hodge, | would
dismiss the appeal.
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Mrs Justice Patterson:

Introduction

1.

On 30 September 2015 an inspector appointed by the first defendant, the Secretary of
State for Communities and Local Government, dismissed an appeal by the claimant
against a refusal to grant a certificate of lawful use for proposed development by the
second defendant, East Dorset District Council. This is a challenge under section 288
of the Town and Country Planning Act 1990 (“TCPA”) to that decision.

Central to the decision is the proper interpretation of a planning condition which
reads:

“1. This use of this building shall be for purposes falling within
Class B1 (Business) as defined in the Town and Country
Planning (Use Classes) Order 1987, and for no other purpose
whatsoever, without express planning consent from the Local
Planning Authority first being obtained.

The reason for the imposition of the condition was

“In order that the Council may be satisfied about the details of
proposal due to the particular character and location of this
proposal.”

It is common ground that interpretation of the condition is a matter of law for the
court. Because of that it is agreed that the inspector’s reasoning in his decision letter
of 30 September 2015 is not material in the way that it would be in a standard
challenge to an inspector’s decision letter under section 288.

Factual Background

4.

On 1 March 1982 planning permission was granted under reference 3/81/1657 for
“New industrial and office premises at land at Cobham Road, Ferndown,
Hampreston.”

The permission was conditional. Conditions relevant for these purposes are
conditions 7, 8 and 10. They read:

7. This permission shall enure for the benefit of the applicant
for the five years from the date hereof and thereafter it shall
enure for the benefit of the applicant or of a company or person
engaged in the design, manufacture and marketing of precision
electronic automatic test equipment only provided that in the
event of the applicant being liquidated whether voluntary or
otherwise, or otherwise ceasing trade within the said five years
of the date hereof then this permission shall enure for the
benefit of a company or person engaged in the design,
manufacture and marketing of precision electronic automatic
test equipment.
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8. Notwithstanding the provision of the Town and County
Planning General Development Orders 1977 to 1981 there shall
be no direct means of vehicular or pedestrian access to the
development hereby permitted from Brickyard Lane, other than
the maintenance only access shown on the plan hereby
approved provided to serve the public utilities proposed to be in
the south-east corner of the development.

10. Notwithstanding the provisions of the Town and Country
Planning General Development Orders 1977 to 1981 the level
of land hatched green on the approved plan shall be lowered so
that the land and anything on it shall not be more than 0.600m
above the level of the carriageway; and the resultant visibility
splays shall be kept free of all obstructions at all times.”

The reason for the imposition of condition 7 was “to enable the local planning
authority to exercise proper control over the development and because the site is in an
area where new industrial development would not normally be permitted.” The
reason for the imposition of conditions 8 and 10 was that they were in the interests of
highway safety.

6. On 23 December 1994 Schlumberger Technologies Limited applied to the local
planning authority under section 73 of the TCPA to vary condition 7 on consent
81/1657. That was granted in the terms set out above. An informative was placed on
that planning permission which reads:

“This permission should be read in conjunction with the
planning permission dated the 1 March 1982 for the erection of
the building (granted under reference 3/81/1657), including the
planning conditions which remain in full force and effect with
the exception of Condition No. 7 which has been varied by
planning consent hereby permitted.”

7. On 17 January 2014 the claimant applied to East Dorset District Council for prior
approval under paragraph N(2) of the Town and Country Planning (General Permitted
Development) Amendment Regulations (England) Order 2013 (“GPDO”) for the
change of use from Class B1(a) offices to Class C3 dwelling houses at Pear Tree
Business Centre, Cobham Road, Ferndown, Dorset.

8. The letter accompanying the application said that the building was presently in lawful
use as a business centre, principally used as offices (Class B1(a)) with ancillary
conference rooms and a café/restaurant. 32% of the office suites were said to be
vacant. The proposal was to subdivide the office building into a total of 127 studios,
one bedroom and two bedroom units. The letter referred to Class J of the GPDO
which required a developer to apply to the local planning authority before beginning
the development for a determination as to whether prior approval would be required
in respect of transport and highways impacts of the development, contamination risks
on the site and flooding risks on the site. All three matters were addressed within the
body of the letter which concluded:
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10.

11.

12.

13.

“We note that the Council has 56 days following the receipt of
this application to notify the applicant as to whether prior
approval for the change of use is required.

Based on the above, i.e. that the building subject to the change
of use was principally used as Class B1(a) offices on 30 May
2013 (or vacant units were principally last used as such), and
that the change of use to residential would not result in any
impacts in respect of transport and highways, contamination
and flooding, we consider that prior approval of the change of
use is not required.”

In a letter dated 17 March 2014 the Council purported to refuse the claimant’s
application. The letter said that the proposal was not permitted development as the
condition in force prevented permitted development rights being exercised.

It is agreed that the letter of 17 March 2014 purporting to refuse the application did
not in fact do so. Thus, no proper response was made to the application for prior
approval.

On 2 July 2014 the claimant applied to the Council for a lawful development
certificate in the following terms:

“The proposed change of use of Pear Tree Business Centre,
Cobham Road, Ferndown from use Class B1(a) offices to use
Class C3 (dwelling houses).”

On 28 October 2014 the Council refused that application. Having set out the
condition it said:

“This condition and reason shows a clear intention to limit the
scope of the planning permission to only the use permitted
(Class B1), and that this was done to satisfy the Council
regarding the details of the proposal on account of its particular
character and location.

It is the Council’s view that the use of the Peartree Business
Centre remains restricted by this condition to Use Class Bl
(business) of the Town and Country Planning (Use Classes)
Order 1987 (as amended). It consequently prevents a change of
use to the proposed C3 (dwellings) use without express
planning permission.

A planning application is therefore required for the proposed
use, and the application for a Certificate of Lawful
development/Use must fail, as any works to implement the
proposal would be unlawful.”

The claimant lodged an appeal which was heard before Inspector Hand on 2
September 2015.
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14, On 30 September 2015 the inspector issued his decision letter dismissing the appeal.

The Claimant’s Case: An Overview

15. Mr Katkowski QC for the claimant has three submissions. In overview they are:

i) Whatever condition 1 precludes is only precluded until express planning
consent is granted. It does not mean that only the Council can grant the
permission required. Express planning permission was granted here through
the operation of Class J of the GPDO as amended.

i) If that submission does not succeed, the first alternative submission is that
“express planning consent” includes the prior approval procedure under Class
N of the GDPO. The effect of the Council’s failure to issue a response to the
claimant’s application gave the claimant the right to commence development
and so was a planning consent within the terms of condition 1.

i) If that submission does not succeed, then the claimant’s second alternative, is
that condition 1 does not implicitly preclude the ability to implement a
planning permission granted by the GPDO.

16. For ease | propose to deal with the grounds in the same order as they were developed
before me.

Legal Framework

17.  Section 192 of the TCPA provides for the provision of a certificate of lawfulness of
proposed use or development. It reads:

“(1) If any person wishes to ascertain whether—
(a) any proposed use of buildings or other land; or

(b) any operations proposed to be carried out in, on, over or
under land,

would be lawful, he may make an application for the purpose to
the local planning authority specifying the land and describing
the use or operations in question.

(2) If, on an application under this section, the local planning
authority are provided with information satisfying them that the
use or operations described in the application would be lawful
if instituted or begun at the time of the application, they shall
issue a certificate to that effect; and in any other case they shall
refuse the application.”

18. A refusal of a certificate of lawfulness may be appealed to the Secretary of State
under section 195(1) of the TCPA.

19. Section 58 of the TCPA deals with the grant of planning permission. Relevant for the
instant purpose is section 58(1)(a) and (b). That reads:
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“(1) Planning permission may be granted—
(@) by a development order or a local development order;

(b) by the local planning authority (or, in the cases provided
in this Part, by the Secretary of State) on application to the
authority in accordance with a development order;

2

20. Section 59 of the TCPA deals with Development Orders. Section 59(2) reads:
“(2) A development order may either—

(@) itself grant planning permission for development
specified in the order or for development of any Class
specified; or

(b) in respect of development for which planning permission
is not granted by the order itself, provide for the granting of
planning permission by the local planning authority (or, in
the cases provided in the following provisions, by the
Secretary of State) on application to the authority in
accordance with the provisions of the order.”

21.  Section 60 of the TCPA deals with permission granted by Development Order which
may be unconditional or subject to conditions or limitation as may be specified in the
Order. Section 60(2A) reads:

“(2A) Without prejudice to the generality of subsection (1),
where planning permission is granted by a development order
for development consisting of a change in the use of land in
England, the order may require the approval of the local
planning authority, or of the Secretary of State, to be
obtained—

(b) with respect to matters that relate to the new use and are
specified in the order.”

22. The Town and Country Planning (General Permitted Development) Order 1995
(“GPDO 1995”), which, it is agreed, was in force at the relevant time reads:

“3.—(1) Subject to the provisions of this Order and regulations
60 to 63 of the Conservation (Natural Habitats, & c.)
Regulations 1994(1) (general development orders), planning
permission is hereby granted for the Classes of development
described as permitted development in Schedule 2.
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(2) Any permission granted by paragraph (1) is subject to any
relevant exception, limitation or condition specified in
Schedule 2.

(4) Nothing in this Order permits development contrary to any
condition imposed by any planning permission granted or
deemed to be granted under Part Il of the Act otherwise than
by this Order.”

23.  Class J of schedule 2 to the GDPO introduced in May 2013 permits development as
follows:

“Permitted Development

J. Development consisting of a change of use of a building and
any land within its curtilage to a use falling within Class C3 (
dwelling houses of the Schedule to the Use Classes order from
a use falling within Class B1(a) (offices of that Schedule.”

Acrticle J2 establishes a prior approval process. That reads:
“Conditions

J.2—(1) Class J is permitted subject to the condition that before
beginning the development, the developer must apply to the
local planning authority for a determination as to whether the
prior approval of the authority will be required as to—

(a) transport and highways impacts of the development:
(b) contamination risks on the site; and
(c) flooding risks on the site

And the provisions of paragraph N shall apply in relation to any
such application.”

24.  Article N of the GDPO sets out the procedures to be followed for the prior approval
process. Where relevant that provides:

“N.—(1) The following provisions apply where under this Part
a developer is required to make an application to a local
planning authority for a determination as to whether the prior
approval of the authority will be required.

(8) The local planning authority shall, when determining an
application—
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25.

(a) take into account any representations made to them as a
result of any consultation under paragraphs (3) or (4) and
any notice given under paragraph (6);

(b) have regard to the National Planning Policy Framework
issued by the Department for Communities and Local
Government in March 2012 as if the application were a
planning application;

(9) The development shall not be begun before the occurrence
of one of the following—

(@) the receipt by the applicant from the local planning
authority of a written notice of their determination that such
prior approval is not required;

(b) the receipt by the applicant from the local planning
authority of a written notice giving their prior approval; or

(c) the expiry of 56 days following the date on which the
application was received by the local planning authority
without the authority notifying the applicant as to whether
prior approval is given or refused.”

Both the claimant and defendant draw attention to the recent decision of Trump
International Golf Club Scotland Limited v Scottish Ministers [2015] UKSC 74.
Although a decision about a consent under the Electricity Act 1989 the challenge
involved an allegation that condition 14 on that consent was void for uncertainty and,
thus, involved some consideration by the Supreme Court of the applicable principles
concerning conditions on consents, including planning consents. Lord Hodge said at
[32]:

“In agreement with Lord Carnwath, I am not persuaded that
there is a complete bar on implying terms into the conditions in
planning permissions, and | do not see the case law on planning
conditions under planning legislation as directly applicable to
conditions under the 1989 Act because of the different wording
of the 1989 Act.”

He continued at [34]:

“34. When the court is concerned with the interpretation of
words in a condition in a public document such as a section 36
consent, it asks itself what a reasonable reader would
understand the words to mean when reading the condition in
the context of the other conditions and of the consent as a
whole. This is an objective exercise in which the court will
have regard to the natural and ordinary meaning of the relevant
words, the overall purpose of the consent, any other conditions
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26.

which cast light on the purpose of the relevant words, and
common sense. ...

35. ... While the court will, understandably, exercise great
restraint in implying terms into public documents which have
criminal sanctions, | see no principled reason for excluding
implication altogether.”

Lord Carnwath said at [45]:

“I do not regard the planning cases as of much assistance in
relation to the issue before us, which is in a different statutory
context. However, since they have been said to disclose a
degree of ‘tension’ between competing principles of
interpretation, some guidance from this court may be of value.”

At [60] he said:

“There is no reason in my view to exclude implication as a
technique of interpretation, where justified in accordance with
the familiar, albeit restrictive, principles applied to other legal
documents. In this respect planning permissions are not in a
special category.”

And at [66]:

“...I'do not think it is right to regard the process of interpreting
a planning permission as differing materially from that
appropriate to other legal documents. As has been seen, that
was not how it was regarded by Lord Denning in Fawcett
Properties Ltd v Buckingham County Council [1961] AC 636,
678. Any such document of course must be interpreted in its
particular legal and factual context. One aspect of that context
is that a planning permission is a public document which may
be relied on by parties unrelated to those originally involved.

. It must also be borne in mind that planning conditions may
be used to support criminal proceedings. Those are good
reasons for a relatively cautious approach...”

It is common ground that a planning condition on a planning consent can exclude the
application of the GPDO. The case of Dunoon Developments v Secretary of State
for the Environment and Poole Borough Council [1993] 65 P&CR 101 concerned
the interpretation of such a condition. The condition imposed provided that the use of
premises was “limited to the display, sale and storage of new and used cars.”
Farquharson LJ held at [106]:

“...what is the proper construction of the words of condition
No. 1 attached to the planning consent? Of course it turns on
the construction of the first condition, and the effect of the
word, ‘limited’ in its context. In my judgment, the terms of the
condition do not exclude the operation of the General
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Development Order in this case. First, one should point out
that the words used in condition No. 1 are clearly less empathic
than those used in the City of London case. Secondly, the
appearance of the word, ‘limited” in its context is not
conclusive against the operation of the General Development
Order. As has been submitted by Mr. Cochrane, in the skeleton
argument that he submitted to us, all conditions are limited to
some extent.

In my judgment, in this context the word ‘limited’ is designed
to restrict the user to what one might call the ‘good neighbourly
activities’ in the site in question as recited in condition 1, and
furthermore to exclude the activities specified in condition 2,
those which might more properly be described as ‘bad
neighbourly activities,” in the way that is there set out. In other
words, ‘limited’ is directed to the construction of the two
conditions and not addressed to the question of whether the
planning permission should be excluded from the operation of
the General Development Order of 1988, or indeed of any
statutory order at all. The purpose of the General Development
Order is to give a general planning consent unless such a
consent is specifically excluded by the words of the condition.”

Sir Donald Nicholls VC said at [107]:

“Of its nature, and by definition, a grant of planning permission
for a stated use is a grant of permission only for that use. But
that cannot, per se, be sufficient to exclude the operation of a
General Development Order. A grant of permission for a
particular use cannot per se constitute a condition inconsistent
with consequential development permitted by a General
Development Order. If it did, the operation of General
Development Orders would be curtailed in a way which cannot
have been intended. Thus, to exclude the application of a
General Development Order there must be something more.”

27. The earlier case of Carpet Decor (Guilford) Limited v Secretary of State for the
Environment and Another (1981) 261 EG 56 said this:

“I think that this case turns on the proper construction of the
planning permission. As a general principle, where a local
planning authority intend to exclude the operation of the Use
Classes Order or the General Development Order, they should
say so by the imposition of a condition in unequivocal terms,
for in the absence of such a condition it must be assumed that
those orders will have effect by operation of law.”

Ground One: Was there any Express Planning Consent?

28.  The claimant submits that planning permission may be granted in a number of ways
including under the GPDO: see section 58 TCPA.



Judgment Approved by the court for handing down. Dunnett v SSCLG

29.

30.

31.

32.

33.

34.

35.

Class J of the GPDO which came into effect on 30 May 2013 grants express planning
consent for changes of use within the terms of Class J. Here, that would mean a
change of use from Class B1(a) offices to Class 3C residential was permitted. The
question then is what meaning and effect is to be given to the words “without the
express planning consent from the local planning authority first being obtained”? The
claimant submits that the clause is not to be read literally. If it was, it would exclude
the prospect of an appeal to the Secretary of State. There is no licence to read in, as
the defendant would wish, the requirement to make a planning application to the local
planning authority.

The claimant’s primary submission is that the condition is to be read with its reason.
When that is done it is clear that the condition envisages someone with the power to
decide whether a change of use from offices to residential use is acceptable. That has
been done by the Secretary of State in the GPDO.

The defendant does not accept that its interpretation involves reading anything into
the condition.

The 1982 planning permission did not envisage the ability to change from office use
to residential use. The 1982 planning permission was worded in a very restrictive
way. It is clear from the reason for the condition 7 that the local planning authority
wanted to retain control over development due to the character and location of the
site.

The defendant does not accept that any reference to the Secretary of State or right to
appeal is needed to be written in to the condition as those rights will apply to all
planning permissions and do not need to be written out.

“Express planning consent” means a planning application resulting in a written
consent. The phrase goes further than a Development Order grant as envisaged under
section 58 of the TCPA.

There is nothing unreasonable or unclear about the defendant’s interpretation which is
consistent with a common sense reading.

Discussion and Conclusions

36.

37.

In construing conditions on a planning permission, although the Supreme Court were
clear that the situation before them in Trump (supra) was dealing with a different
statutory regime, the judgments of Lord Hodge and Lord Carnwath are of assistance
in defining where the law on planning conditions is now. They have moved the law
on in relation to implied conditions and may have reformulated some of the
previously accepted principles but, otherwise, in my judgment, the situation in
construing planning conditions is not dissimilar to how it was.

From their judgments | distil the present position to be as follows:

1) Planning conditions need to be construed in the context of the planning
permission as a whole;
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38.

39.

40.

i) Planning conditions should be construed in a common sense way so that the
court should give a condition a sensible meaning if at all possible;

i)  Consistent with that approach a condition should not be construed narrowly or
strictly;

Iv) There is no reason to exclude an implied condition but, in considering the
principle of implication, it has to be remembered that a planning permission
(and its conditions) is “a public document which may be relied upon by parties
unrelated to those originally involved”;

V) The fact that breach of a planning conditions may be used to support criminal
proceedings means that “a relatively cautious approach” should be taken;

Vi) A planning condition is to be construed objectively and not by what parties
may or may not have intended at the time but by what a reasonable reader
construing the condition in the context of the planning permission as a whole
would understand;

vii) A condition should be clearly and expressly imposed;

viii) A planning condition is to be construed in conjunction with the reason for its
imposition so that its purpose and meaning can be properly understood;

iX) The process of interpreting a planning condition, as for a planning permission,
does not differ materially from that appropriate to other legal documents.

Applying those principles to the disputed condition here, in my judgment, there was
no “express planning consent” within the meaning of the condition.

The condition in its current form resulted from an application to vary the original
condition 7 on the 1982 planning permission. That was a consent for new industrial
development and offices. | have set out the wording of condition 7 above. It was
clearly restrictive. It gave a personal consent to the applicant for five years and,
thereafter, the permission was for the benefit of the applicant or another engaged in
the design, manufacture or marketing of precision electronic automatic test
equipment. If the applicant went into liquidation within the first five years of the
planning permission then the consent was to enure for a company as described within
the condition. The reason for its imposition was to enable the local planning authority
to exercise proper control over the development and because the site was in an area
where new industrial development would not normally be permitted.

By 1995, as a result of an application under section 73, the condition was varied so as
to allow B1 business use. But the condition does not end there. It continues, “and for
no other purpose whatsoever, without express planning consent from the local
planning authority first being obtained.” The reason for the imposition of the
condition makes it clear, in my judgment, that control is retained by the local planning
authority so that it can be satisfied about the details of any proposal due to the
particular character and location. In other words the sensitivity of the area to
potentially unsympathetic uses was protected.
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41.

42.

43.

44,

45.

Consent can be granted by the GPDO, as the claimant submits, but that is not the case
here. The wording of the condition is clear and precise, not to say emphatic, with its
phrase “and for no other purpose whatsoever.” The words used mean that planning
permission was granted solely for B1 (business) use and nothing else without the
attaining of prior express consent from the local planning authority. The words used
are unequivocal — they exclude consent being granted by the operation of statutory
provision under the GPDO. Were that to occur under the GPDO that would be
without any reference to “the particular character or location” of the proposal which is
the reason for the imposition of the condition. Class J of the GPDO, as the claimant
accepts, was simply not envisaged in 1995. The prior approval scheme under J2
circumscribes what the local planning authority can consider to transport and
highways impacts, contamination risks and flooding risks. It does not permit a local
planning authority to have regard to the location of the development save in those
three particular areas. On the claimant’s approach the decision making exercise on
the part of the local authority would be circumscribed in a way which was not
intended when the condition was imposed.

Further, the condition itself restricts any change of use from Class B1 (business) until
after the approval of the local planning authority has been “first...obtained” the words
used in the condition are consistent with the local planning authority retaining control
over any other development that may be contemplated on the site. If that were not the
case the words used would be otiose. They set a clear planning purpose for the
imposition of the condition.

Mr Katkowski QC submits that the phrase local planning authority is not to be
interpreted literally: the meaning of the condition is clearly broader than the precise
words used or recourse to the Secretary of State on appeal would be excluded. 1 reject
that submission. In context, the words used, namely, “express planning consent from
the local planning authority” make perfect sense. It is a common sense interpretation
that recourse must first be had to the local planning authority as to whether any other
planning consent should be granted. There is no need to set out the right of appeal to
the Secretary of State. That is a statutory right which is not excluded by the
condition. It would be highly unusual to see a recitation of that right on each planning
consent. But, in any event, at the end of the decision notice of 1 March 1995 the
general right of appeal to the Secretary of State is set out so that there is no need for it
to be part of the condition as well.

An express planning consent from the local planning authority means, in my
judgment, precisely that, a grant of planning permission by the local planning
authority. It can only do that upon receipt of a planning application. That does not
involve reading words into the planning condition, as submitted by the claimant; it is
a common sense interpretation of the words used. The word “express” to qualify the
term “planning consent” makes it clear also that what is envisaged is an explicit and
unambiguous concept. That is consistent with a grant of planning permission with
conditions that would then be entered onto the planning register for public inspection.
The second limb of the condition properly construed means that express provision is
required for matters which, but for the condition, would be permitted development.

Ground one fails. | move then to ground two.



Judgment Approved by the court for handing down. Dunnett v SSCLG

Ground Two: Did the Claimant have Prior Approval?

46.

47.

48.

49,

50.

51.

The claimant submits that Class J2 requires a determination from a local planning
authority as to whether prior approval from the local planning authority is needed for
matters of highways, contamination and flooding. When a local planning authority
makes that decision it has to have regard to the National Planning Policy Framework
(“NPPF”) as if the application were a planning application.

Under article N(9)(c) if, at the end of 56 days after the submission of the application
to the local planning authority, it has not notified the applicant as to whether prior
approval is given or refused development is able to commence.

It is common ground that the letter from the local planning authority in response to
the application did not notify the claimant whether its application had been approved
or not. Therefore, it is submitted that prior approval has been obtained as the 56 day
period allowed by statute has expired and development can commence.

The defendant submits that the part N procedure is not an express planning consent.
The operative grant of planning permission is by the Development Order and not by
any other means.

The reference in article N(8)(b) to the NPPF does not mean that the requirements of
the principal Act are overridden.

In any event this argument is misconceived by reason of article 3(4) of the GPDO.

Discussion and Conclusions

52.

53.

54,

Article 3(4) of the GPDO provides that “Nothing in this Order permits development
contrary to any condition imposed by any planning permission granted or deemed to
be granted under Part III of the Act otherwise than by this Order.” As a result an
approval under the GPDO cannot be an “express planning consent” if it is contrary to
a condition which has been imposed on any planning permission. That comes back to
what | regard as the central question, what is the proper interpretation of the
condition?

In reality, this ground is a further argument as to the meaning of “express planning
consent” within the condition. I have rejected the claimant’s contention that a grant
under the GPDO is an express planning consent already. The same applies in relation
to the Class N procedure. That, too, is set out under the GPDO and the same points
apply to this ground as they did to the earlier one.

Accordingly this ground fails.

Ground Three: Does the Condition Exclude the GPDO?

55.

The claimant submits that, applying the ratio in Dunoon and Carpet Décor, there
needs to be something explicit in the condition itself to exclude GPDO rights. Not
only that, the wording used in a condition has to be unequivocal, specific and bear in
mind the prospect of criminal sanctions if the condition is not complied with.
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56.

S7.

58.

When read in context with conditions 8 and 10 of the 1982 consent it is clear that the
wording used is inadequate to exclude the GPDO. The approach to construction here
needs to be cautious as it will result in the exclusion of statutory rights that would
otherwise accrue to the claimant.

The defendant submits that the condition is explicit and emphatic. The words used,
first, “for no other purpose”, second “whatsoever”, and third “without express
planning consent from the local planning authority” are clear and precise.

The cases of Dunoon and Carpet Decor do not operate against that interpretation.
Statutory rights are excluded deliberately and that is why clear words are necessary to
do so.

Discussion and Conclusions

59.

60.

61.

62.

In considering the condition the first phrase deals with the use of the building and
circumscribes that to Class B1 (business).

The second part of the condition (“and for no other purpose whatsoever without
express planning consent from the local planning authority first being obtained”), in
my judgment, is designed to, and does, prevent the operation of the GPDO. | say that
for the following reasons. First, the second part of the condition serves no other
purpose. Without that meaning the second part is irrelevant to that condition.
Second, “for no other purpose” is a clear prohibition on use for any other purpose.
That means that any other purpose otherwise permitted under the GPDO would be
contrary to the condition. Third, the word “whatsoever” is emphatic and, in context,
refers to any other use, howsoever arising or under any other power. Read together,
and considering the plain and ordinary meaning of the words used, in my judgment, it
is clear that the GPDO is excluded. Fourth, the last clause requires express
permission for what would otherwise not require planning permission because of the
GPDO. 1t can only be given a sensible meaning if the condition in fact removes
GPDO rights. The words used are sufficiently specific and unequivocal. It is similar
to the tailpiece to the condition considered in R (Royal London Mutual Insurance
Society) v Secretary of State for Communities and Local Government [2014] JPL
458 at [35]. Fifth, the reason for the condition confirms that any other use would need
to be the subject of an express application due to the particular character and location
of the site.

That approach is entirely consistent with the cases of Dunoon and Carpet Decor
relied upon by the claimant.

Whilst conditions 8 and 10 on the 1982 planning permission refer expressly to the
provisions of the then extant General Development Orders in the context of the
interests of highway safety, in my judgment, little can be drawn from them. They are
part of the permission in which the condition imposed in 1995 is a part but they were
dealing with permitted highways development rights that were apposite in 1982. It
would not have occurred to anyone at that time, or in 1995, that the GPDO would
permit a change of use from industrial to residential use. Nothing adverse can,
therefore, be drawn from the absence of a similar wording in relation to matters other
than permitted highways development rights in the revised condition 7 imposed in
1995.
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63.

64.

65.

66.

It follows that in, context, the wording of the condition read together with the reason
for its imposition is sufficient to exclude the operation of the GPDO.

This ground fails.

| have taken into account all the other matters raised during the hearing but they do
not advance matters on the central issue.

Accordingly, this claim fails.
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